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EIGHT-HOUR LAW. 



TXJESBAT, JAKTTABT 8, 1912. 

United States Senate, 
Committee on Education and Labor, 

Washinffton^ D. C. 

The committee met at 10 o'clock a. m. 

Present : Senators Borah (chairman), du Pont, Page, and McLean. 

Daniel Davenport, of Bridgeport, Conn., representing the Ameri- 
can Antiboycott Association: James A. Emery, counsel of the Na- 
tional Association of Manufacturers ; and James H. Hay den, attorney 
for the Carnegie Steel Co. and the William Cramp & Sons Ship 
and Engine Building Co., appeared. 

The Chairman (Senator Borah). Gentlemen, I think we will pro- 
ceed with the hearing. It is presumed that those members of the 
committee who are not present read what is said. It is likely that 
other members will drop in directly. The committee has before it 
this morning House bill 9061, known as the eight-hour bill. I un- 
derstand that the gentlemen present desire to be heard upon the 
matter. Judge Davenport, do you desire to proceed now ? 

Mr. Davenport. I am willing to do so, although I am not appalled 
by the size of the audience. I guess, for the purposes of what I 
want to say, I may as well go on and put it in the record. 

The Chairman. We will proceed with the hearing. It is going 
to be taken down and will be printed, and the committee will have 
the benefit of it. 

STATEMENT OF DANIEL DAVENPOBT, BEFBESENTING THE 
AlCEBICAN ANTIBOTCOTT ASSOCIATION. 

Mr. Daveni»ort. Mr. Chairman and gentlemen of the committee: 
We are now in a late stage of the history of attempts at legislation 
of a character such as is proposed in the bill now before the com- 
mittee. Of course, the drafting of a law which so intimately affects 
the administration of the affairs of the United States Government 
in all its vast transactions is a very practical matter, for it affects 
not only the interest of the Government, but also the interests of 
those who have occasion, in carrying on business, to deal with the 
Government. 

In order that this committee may be apprised of the real situation 
of the law on the subject, I want to lay before the committee the 
existing law and then to acquaint it with the different measures 
which in former Congresses have been proposed from time to time 
and been very carefully considered by this committee and the Labor 
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Committee of the other House in past years, and then address some 
observations on the provisions of this particular bill. 

Chapter 352 of the Acts of Congress for the year 1892 reads as 
follows : 

He it enacted hy the Senate and House of-RepreaentativcH of the United Statea 
of America in GongrcHH assembled. That the service and employment of all 
laboroi-s and mechanics who are now or may hereafter be employed by the 
Govenmient of the United States, by the District of Columbhi, or by any con- 
tractor or snbcontractor upon any of the public works of the United States or 
of the said District of ('olumbia, is hereby limited and restricted to eight hours 
in any one calendar day, and it shall be unlawful for any officer of the United 
States Government or of the District of Columbia or any such contractor or 
subcontractor whose duty it shall be to employ, direct, or control the services 
of such laborers or mechanics to require or permit any such laborer or me- 
chanic to work more than eight hours in any calendar day except in case of 
extraordinary emergency. 

Sec. 2. That any officer or agent of the Government of the United States or 
of the District of Columbia, or any contractor or subcontractor whose duty It 
shall be to employ, direct, or control any laborer or mechanic employed upon 
any of the public works of the United States or of the District of Columbia 
who shall intentionally violate any provision of this act, shall be deemed guilty 
of a misdemeanor, and for each aiwi every such offense shall upon conviction 
be punished by a fine not to exceed one thousnnd dollars or by Impiisonment 
for not more than six months, or by both such fine and Imprisonment, in the 
discretion of the court having jurisdiction thereof. 

Sec. 3. The i)rovlsions of this act shall not be so construed as to in any man- 
ner api)ly to or affect contractors or subcontractors, or to limit the hours of 
dally service of laborers or mechanics engaged upon the public works of the 
United States or of the District of Columbia for which contracts have been 
entered Into prior to the passage of this act 

I will say that the Supreme Court of the United States has been 
called upon to construe that act and has held the same to be constitu- 
tional in the respects presented to the court by the cases that came 
before it 

Within the last session or two of Congress, in the appropriations 
made for the building of certain vessels of war for the Government, 
a provision has been inserted in the appropriation acts in regard to 
making contracts relating to those subjects. But those expired, as I 
understand it. 

The Chairman. With the particular appropriation? 

Mr. Davenport. With the particular appropriation, but on that I 
am not advised sufficiently. However, the statute which I read to 
you is an existing statute of the United States, and I would call your 
attention to the fact that the bill now pending before the committee 
contemplates that that shall still remain in force. The last sentence 
of the proposed bill, on page 4, is as follows : 

Nothing in this act shall be ccmstrued to repeal or modify the act entitled 
"An act relating to the limitation of the hours of dally service of laborers and 
mechanics emi)loyed upon the imbllc works of the United States and of the 
District of Columbia," beln^ chapter three hundred and fiftj^-two of the laws 
of the Fifty-second Congress, approved August first, eighteen hundred and 
ninety-two, or to apply to work done under contracts made prior to the passage 
of this act. 

So the committee is sufficiently apprised of the provisions of the ex- 
isting law and of the intention on the part of the advocates of this 
bill to keep the people who do business with the United States Gov- 
ernment, not only under the existing law, with its severe and savage 
penalties, but also to extend their liability, so that if, wittingly or 
unwittingly, they violate any of the provisions as applied to them, 
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they shall be subjected further to the ruinous provisions of this new 
enactment also. 

Senator Page. To get at the point at issue, let me ask in what par- 
ticular respect the bill before us differs from the existing law ? 

Mr. Davenport. This is a bill which in general terms provides that 
any man who does work for the Government, which is of the class of 
work covered "by the provisions of the bill, must make a contract, 
and in that contract there must be inserted a provision that if either 
he or any subcontractor of his, or subcontractor of that subcontractor 
to the remotest degree permits any man — not requires, but permits, 
-any man — to work more than eight hours in any one calendar day 
upon any of that work, he shall forfeit for each man so employed, 
whether by him or his subcontractors or their subcontractors, and 
whether intentionally or otherwise, the sum of $5 for every such man, 
if he works 10 minutes overtime. And those penalties are to be with- 
held by the Government from the payments stipulated in the contract. 
That is the general character of this bill. 

Th^ existing law which I read provides only that any contractor 
or ^subcontractor who permits any person to work on the public 
buildings and such work more than eight hours shall be subject to a 
criminal prosecution. Of course if he does it intentionally he comes 
within the provisions of the law, but if unintentionally he does not. 

Senator Page. The chief purpose of the bill before us, then, is to 
extend the law to subcontractors and subcontractors of subcon- 
tractors ? 

Mr. Davenport. Not only does the bill cover those I speak of, but 
anybody who does any work in the performance of a contract for 
the furnishing of articles that are covered by the bill comes under 
its provisions. 

The Chairman. He must be either a contractor or a subcontractor ? 

Mr. Davenport. Surely. But take a concrete illustration. Sup- 
pose the Government lets a contract for the building of a battle- 
ship to some shipbuilding firm. That contractor naturally does not 
do all the work. He has to make subcontracts. He contracts for 
some work at one factorv and some at another, and further, it is 
often necessarv for that subcontractor himself to make subcontracts 
with others. 

Now, the scheme of this bill is that the firm which makes the 
contract with the (jovernment shall be responsible to the Govern- 
ment in enormous penalties, to be taken out of his contract price arbi- 
trarily by the action of Government officers, for each person who 
works more than eight hours a day either for him or for his sub- 
contractor or a subcontractor of that subcontractor, and so on down 
the line. That is in answer to the question of the Senator. 

Senator Page. If I may prolong the inquiry just a little, what do 
you say to this: If a subcontractor who puts a job of steam fitting 
into a vessel buys his steam fittings of some steam-fitting concern, 
is he compelled to go to the third party and see that what he pur- 
chases from him has been made under the eight-hour law ? 

Mr. Da\^nport. If it is of the class of work that is comprised 
within the provisions of this bill. ^ But in attempting to get around 
the enormous difficulties in the way of such a scheme that have been 
pointed out time and time again to the committees of both Houses 
(and which no committee of either House yet has ever ignored until 
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the present committee of the House did so), they have introduced 
in it provisions so obscure and so impossible to be applied and con- 
strued as to make it of such a character that it* would practically 
put the United States Government out of business in the adminis- 
tration of its vast affairs; for no man not crazy, no man outside of 
bedlam, would ever undertake to do business with the Government 
under provisions of this character. 

Just imagine a case. Suppose the Cramps Shipbuilding Co. had 
a contract, in the performance of which it was necessary for it to 
subcontract with some person to do work for it which comes within 
the provisions of the bill. It might be a five-thousand dollar con- 
tract; it might be only a thousand-dollar contract. Suppose the 
subcontractor permitted, say, 500 men to work half an hour more 
than eight hours in a day on two successive days. Whether he did it 
intentionally or unintentionally, the penalties of the Cramps for 
that thing would be $5,000, while the subcontractor's bill against 
the Cramps would be only $1,000. 

In this irregular fashion I am trying to point out to you some of 
the consequences of this proposed legislation. I want now to take the 
matter up a little more systematically ; but right on that point, while 
we are talking about it, I will state that this bill passed the House of 
Representatives unanimously, and the amazing thing, Mr. Chairman^ 
is that the House of Representatives ever permitted such a bill to 
pass at all. I want to call your attention to the circumstances tmder 
which it was passed. 

There are three parties in the House at the present time. One of 
them is led by James R. Mann, of Chicago. Another is led by Mr. 
Berger. He is at present in the minority. The third party is led by 
Mr. Underwood, but he did not seem to be in the House that day. 
As showing the circumstances under which this bill upon this great 
subject comes before you, who are charged with the responsibility of 
framing legislation for the administration of the business of this 
great Government, I want to call your attention to the debate which 
took place upon it at the time it passed the House. 

The man, as I consider, who discussed the matter most intelli- 
gently was Mr. Berger, and I quote from page 342 of the Congres- 
sional Record of December 14, 1911. Mr. Berger said : 

Mr. Speaker and gentlemen, I must congratulate my Democratic friends on 
the way they are playing politics. For the first time In 50 years they are play- 
ing good politics, but it is playing politics. Day before yesterday they tried to 
rake in the soldiers' vote, yesterday they tried to get the Hebrew vote, and to- 
day they are trying to get tlie labor vote. [Laughter. 1 

******* 

I shall vote for this bill with pleasure, alMiough, as I say. in principle I am 
for a six-hour working day. I do not know whether this bill is going to hold 
water in the courts. I hope it will. The gentleman from New Jersey [Mr. 
Hughes], who is a bright lawyer, a well-meaning man, and a fine fellow all 
around, was engaged in its preparation. [Applause.] 

I have not prepared a sp'^ch becruse I did not know this bill was coming up 
to-day. I have been a ne\^ spaper man for a good many years, and I believe t 
understand the English language. However, when I read this bill I was not 
quite clear as to what some of its provisions mean. I hope the committee will 
be willing to accept amendments, especially some of the amendments suggested 
by the gentleman from Illinois [Mr. Mann], 

I know this bill is going to have hard sledding ; not in the House and not in 
the Senate. It is going to pass both Houses almost -unanimously, and I have no 
doubt the President will sign it as quickly as he possibly can. But the great 
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question is how it will fare in the courts. When we have a Socialist Supreme 
Court then labor measures and all other laws passed will be safe, but I am quite 
sure we shall not then need an eight-hour law. [Applause.] 

That seemed to be about all that occurred to Mr. Berger, the rep- 
resentative of his party, to say upon the subject of the bill. 

The next man who took a hand in it was Mr. Mann, the leader of 
the great Republican party in the House, though now in the minority, 
a gentleman who assumes the responsibility of being its leader and of 
presenting the views of his party upon these questions. I quote from 
the Record: 

The Speaker. The gentleman from Illinois [Mr. Mann] is recognized for 
one hour. 

Mr. Maxn. Which time I shall not consume. [Applause.] I take the floor 
primarily for the purpose of offering some amendments to the bill, which 
amendments I think will not be objected to. Just one word. I was a member 
of the city council of Chicago a good many years ago. I put through an 
ordinance which seemed to me to be the proper way to reach it, providing that 
all contracts entered into should contain a provision for eight hours work; a 
provision very similar to section 1 of this bill. The gentleman from Wisconsin 
[Mr. Berger] need not fear at all the construction of the courts on section 1. 
We have a right to say that we will enter into no contract without a provision 
in it that the contractor shall not employ any person more than eight hours, 
and with a penalty in it, not penal in its nature, but a penalty made a part of 
the contract, to be taken out of the contract if the conractor does not obey its 
terms. 

I have a habit of working in a garden occasionally, and sometimes when I 
go home a little fresh from relaxation from that character of work, I may feel 
inclined to labor more than 8 hours in a day; but after handling a spade or 
a hoe for a while I come to the conclusion that 8 hours are* long enough for 
any man to work in 24 hours, at ordinary hard labor. [Applause.] If I had 
my way about it, I would forbid any person employing labor for more than 
8 hours in 24. We will gradually come to that. 

That is about all it occurred to Mr. Mann to say by way of discus- 
sion of this measure. 

The gentleman who represented the other of the three parties, the 
Democrats, Mr. Wilson of Pennsylvania, addressed^ the House in 
support of this measure. He undertook to explain what it was for, 
what it accomplished, and what it meant. I want to show what that 
gentleman said on the subject. I read from page 338 of the Record 
of December 14, 1911. I ask the committee to bear in mind when I 
read this what the provisions of this bill really are, in order that they 
may appreciate what Mr. Wilson of Pennsylvania, who was advo- 
cating it and was the chairman of the House Committee on Labor, 
which reported it, understood it to mean : 

Mr. Wilson of Pennsylvania. Mr. Speaker, the purpose of this bill is to re- 
quire that all contracts made, to which the United States, any Territory, or the 
District of Columbia is a party, shall contain a proviso or requirement of an 
eight-hour workday for laborers and mechanics. In section 2 it provides that 
nothing in this act shall apply to contracts for transportation by land or water, 
or for the transmission of intelligence, or for such materials or articles as may 
usually be bought in the open market, except armor and armor plate, whether 
made to conform to particular specifications or not. 

Under the act of 1892 an eight-hour workday is made to apply to all wort 
done on public works of the United States, and the interpretation which has 
been placed upon the language used in the act of 1892 is entirely different from 
that which was intended by the lawmaking body in this respect, that it was in- 
tended to apply to all work performed for the United States, whether done 
through contractors or subcontractors, whether the work was performed on 
property owned by the United States or not; and the interpretation of the At- 
torney General placed a different construction upon it, so that it applied only 
to that part of the public work which was performed on property of the United 
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States, the Attorney General holding that it required that to constitute public 
works. 

The purpose of this measure is to malje the eight-hour workday apply to all 
classes of work performed for the United States, whether performed upon the 
property of the United States or otherwise, and to all contracts made by the 
United States, the Territories, and the District of Columbia, except contracts 
for transportation by land and water and the transmission of intelligence, and 
to those things which can usually be bought in the open market. 

Some Member undertook to inquire of him, since he had reported 
the bill from the committee, what it really did mean. Mr. Wilson 
replied as follows. I want the committee to note this, because there 
is not any such practical work in the world, as Gov. McLean and 
all the other members of this committee well know, as the drafting 
of a statute to deal with the practical affairs of men : 

Mr. Madden. Will the gentleman be kind enough to explain what the phrase 
"usually obtained in the open market" would mean, as he understands it? 

Mr. Wilson of Pennsylvania. Mr. Speaker, the term must of necessity be 
indefinite in order to accomplish the purpose and to leave as a matter of ad- 
ministration the accomplishment of that purpose. In the puAihase of supplies, 
for instance, contracts for which the Government enters into, it is an impos- 
sibility to follow those things bacli to the original source of their production 
in many cases and yet may usually be bought in the open market. It would 
be difficult to specify in a bill just the number of articles and the kind of 
articles that would be included in that kind of a condition, and it can only 
be left as a matter of administration, unless you propose to include the pro- 
duction of all supplies in an eight-hour proviso, which is not the intent or 
purpose of the committee. 

Mr. Madden said : 

Let me put a concrete question to the gentleman and ask him to explain it. 
Suppose that the gentleman himself entered into a contract with the Govern- 
ment of the United States to build any kind of a structure, say, and in the 
course of the erection of the structure which he entered into a contract to 
erect he required the use of a large amount of lumber. Would the purchase 
of that lumber be permitted under this contract unless the lumber was pro- 
duced under the eight-hour day? 

Mr. Wilson of Pennsylvania. In my judgment that matter would be left 
purely as a question of administration. It is not specifically provided in this 
measure that it should include the lumber, as suggested by the gentleman from 
Illinois. It would be a matter that would be detei'mined by the administra- 
tion in making its contract. 

Mr. Madden. Would not that lead to controversy, if the matter was left in 
doubt as to whether or not you could make a purchase, and it had to be left 
to the determination of the head of the department having jurisdiction over 
the contract? 

Mr. Wilson of Pennsylvania. Just as all matters of discretion vested any- 
where may lead to discussions and differences of opinion as to the policy that 
should be pursued. 

I have sufficiently, I think, quoted from the Record to show the 
circumstances under which this bill passed the House of Repre- 
sentatives and comes to this committee. 

Let me say here that for nine successive winters now I have had 
occasion to be here in Washinton, and have appeared in opposition 
to measures of this character and the matter has been discussed 
over and over again, but when this bill came before the House com- 
mittee its opponents certainly had no opportunity to appear there 
and be heard in criticism of its provisions. 

That leads me to give the committee a little of the history of this 
bill. On the 8th of May, 1911, Mr. Hughes, of New Jersey, intro- 
duced the bill, and on August 21, 1911, at the height of the season 
of midsummer madness, the House committee reported the bill with 
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amendments. It was referred to the House Calendar and ordered to 
be printed. The committee may perhaps remember when Congress 
adjourned and ceased its pious labors. 

Mr. Emery. On August 22. 

Mr. Davenport. Suffice it to say that so far as I know there was 
no discussion before the committee by any of the persons interested 
in this particular legislation in behalf of this Government, whose 
great interests would be affected by it, or of private parties. I be- 
lieve I have stated the substance of the arguments addressed to the 
House when it passed it. 

I want to say further that this bill was passed by the House unani- 
mously, and a gentleman who has for years busied himself in trying 
to secure the passage of legislation of this character by Congress has 
said that at last the eight-hour bill has come to be passed by Con- 
gress unanimously, after being fought for years by those who had been 
opposed to it; it had lived down all opposition. 

I would not be doing justice to this subject nor to the committee 
in attempting to place before it those things which throw light upon 
this measure historically without calling attention to what led Mr. 
Hughes to present the bill. The President in his recommendations 
to Congress in his message of December 6, 1910, used the following 
language : 

EIGHT-HOUR LAW. 

Since 1868 it lias been the declared puriK)se of this Government to favor the 
movement for an eight-hour day by a provision of law that none of the em- 
ployees employed by or on behalf of the Government should work longer than 
eight hours in every twenty-four. The first declaration of this view was not ac- 
companied with any penal clause or with any provision for its enforcement, 
and, though President Grant by a proclamation twice attempted to give it his 
sanction and to require the officers of the Government to carry it out, the pur- 
pose of the framers of the law was ultimately defeated bj' a decision of the 
Supreme Court holding that the statute as drawn was merely a direction of 
the Government to its agents and did not invalidate a contract made in behalf 
of the Government, which provided in the contract for labor for a day of longer 
hours than eight. Thereafter, in 1892, the present eight-liour law was passed, 
which provides that the services and employment of all laborers and mechanics 
who are now or may hereafter be employed by the Government of the United 
States, by the District of Columbia, or by any contractor or subcontractor on 
any of the public works of the United States and of the said District of Colum- 
bia is hereby restricted to eight hours in any one calendar dny. This law has 
been construed to limit the application of the requirement to those who are 
directly employed by the Government or to those who are employed uiwn public 
works situate upon land owned by the United States. This construction pre- 
vented its application to Govenxment battleships and other vessels built in 
private shipyards and to heavy guns and armor plate contracted for and made 
at private establishments. 

PENDING BILL. 

That was the pending bill — old Gardner bill — I have referred to 
and which I think I will hereafter lay before you, so that the per- 
tinency of the message may be* apparent. 

The proi)osed act provides that no laborer or mechanic doing any part of the 
work contemplated by a contract with the United States in the employ of the 
contractor or any subcontractor shall be required or permitted to work more 
than eight hours a day in any one calendar day. 

It seems to me from the past history that the Government has been committed 
to a policy of encouraging the limitation of the day's work to eight hours in all 
works of construction Initiated by itself, and it seems to me illogical to maintain 
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a difference between Government work done on Government soil and Govern- 
ment work done in a private establishment, when the work is of such large 
dimensions and involves the expenditure of much labor for a considerable period, 
so that the private manufacturer may adjust himself and his establishment to 
the special terms of employment that he must make with his workmen for this 
particular job. To require, however, that every small contract of manufacture 
entered into by the Government should be carried out by the contractor with 
men working at eight hours would be to impose an intolerable burden upon 
the Government by limiting its sources of supply and excluding altogether the 
great majority of those who would otherwise compete for its business. 

The proposed act recognizes this in the exceptions which it makes to con- 
tracts " for transportation by land or water, for the transmission of intelli- 
gence, and for such materials or articles as may usually be bought in the open 
market whether made to conform to particular specifications or not, or for the 
purchase of supplies by the Government, whether manufactured to conform to 
particular specifications or not." 

SUBSTITUTE FOB PENDIN6 BILL. 

I recommend that instead of enacting the proposed bill, the meaning of which 
Is not clear and definite and might be given a construction embarrassing to the 
public interest, the present act — 

That is the act which I have read — 

be enlarged by providing that public works shall be construed to include not 
only buildings and work upon public ground, but also ships, armor, and large 
guns when manufactured in private yards or factories. 

PROVISION FOR SUSPENSION IN EMERGENCIES BY PRESIDENT. 

One of the great difficulties in enforcing this eight-hour law is that its appli- 
cation under certain emergencies becomes exceedingly oppressive and there 
is a great temptation to subordinate officials to evade it. I think that it would 
be wiser to allow the President, by executive order, to declare an emergency 
in special instances in which the limitation might not apply and, in such cases, 
to permit the payment by the Government of extra compensation for the time 
worked each day in excess of eight hours. I may add that my suggestions in 
respect to this legislation have the full concurrence of the Commissioner of 
Labor. 

The committee will see what the Executive had in mind. He 
recognized the serious inconvenience, to say the least, which would 
occur on account of the difficulties that would arise under a bill of 
this character, and giving great attention to it, evidently thinking 
profoundly upon the subject, he concluded the way to do it would 
be not to do as is proposed in this bill but to amend the act of 1892 
so as to embrace within its terms not only work on ground owned by 
the public and public buildings and work done in the Government 
yards, but also upon any battleship or big thing being made for the 
Government by some private firm. 

The Chairman. A " big thing " would be a little indefinite, would 
it not? 

Mr. Davenport. Surely. I suppose that, as a constitutional law- 
yer, he had fully reflected upon the proposition as to whether or not 
such a law as that, striking at the very root of the liberties of the 
individual, would be constitutional, and thought that it would be, 
or probably he would not have urged it. 

Now, I want to talk to this committee as lawyers as to the prac- 
tical workings of this bill, if it should be passed, or anything like it. 

The Chairman. Judge, tell us, in the first place, do you tnink the 
bill is constitutional ? 

Mr. Davenport. Mr. Chairman, I have grown very cautious about 
expressing an opinion as to what is or is not constitutional. 
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Senator dit Pont. To which bill do you refer, Mr. Chairman? 

The Chairman. To the House bill No. 9061. 

Senator du Pont. I did not know whether you referred to Senate 
bill 253 or the House bill. 

Mr. Davenport. Is that still another bill ? 

Senator du Pont. It is the bill introduced by Senator Borah. 

Mr. Davenport. I have not seen that bill. It is enough for me 
to talk about this bill. 

The Chairman. We are having the hearing on the House bill. 

Mr. Davenport. In answer to the question of the chairman, I want 
to state the real situation as it would arise. Then I will ask him 
whether he thinks it is constitutional or not. 

To take a concrete case, when a contractor with the Government 
enters into a contract to build a battleship, of course the Govern- 
ment and he both contemplate that he must have a good deal of 
work done elsewhere. Necessarily the building of a battleship in a 
navy yard is little more than the assembling of parts that are pre- 
pared in other factories, and necessarily the parties contemplate that 
he will make subcontracts — that he will not do all the work himself. 
He makes this contract with the Government and puts in this stipu- 
lation, that there shall be deducted from his contract $5 a day for 
every person who may be permitted by the subcontractor to work 
more than eight hours in any one calendar day upon any part of 
the job. 

The Chairman. That is, all the wav down to the subcontractor? 

Mr. Davenport. The subcontractors of the subcontractor — what- 
ever is done under subcontracts. 

The Chairman. It never reaches beyond the subcontractor ? 

Mr. Davenport. Although the authors or the advocates of this 
bill have never yet explained to me what is embraced by the term 
subcontractor, I understand it means anv work that is done for the 
contractor by a subcontractor, who necessarily must often himself 
subcontract a lot of the work in carrying out his subcontract. So I 
take it it means the subcontractor of a subcontractor, and as far down 
the line as there is a contract relation created between these parties. 
We will take, for instance, the Cramps, who propose to build the 
battleship. They bid for the Government work, and the contract, we 
will suppose, is awarded to them. They then enter into a contract. 
How on earth can they protect themselves from the faults and 
errors, intentional or otherwise, of this succession of subcontractors? 
Manifestly only by taking a bond or making a provision in the con- 
tract with their subcontractors. 

The Chairman. He could put a provision in the contract. 

Senator du Pont. Mr. Chairman, do you hold that this applies 
only to the subcontractor ? 

The Chairman. It never reaches beyond the subcontractor. 

Senator du Pont. Would not the language " any subcontractor '^ 
include the subcontractor of a subcontractor ? 

The Chairman. He would still be a subcontractor. 

Mr. Davenport. I understand the chairman assents to that. 

Mr. Hayden. It is used in the generic sense. 

Mr. Davenport. Surely. 

Senator du Pont. I should think it would apply to the fourth suc- 
cession of subcontractors. 
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Mr. Davenport. Surely. But the proof of the pudding is in the 
eating. Let us see how the thing will work. I am now bringing it 
around to the question of the chairman as it bears on the constitu- 
tional phase of it. It must be conceded that it is a direct blow aimed 
at the individual liberty of the working man and of his employer. 
That is the first thing. Let me say parenthetically that the ostensible 
and declared representatives of labor and laboring men come here 
before the committees of Congress and say they want this bill, but 
I have never yet been able to state the proposition to a single real 
working man, whether a union man or not, and not have him say, 
^' I am opposed to that bill." They are opposed to it, for what is the 
purpose of it ? It is to take away from the laboring man the privi- 
lege of working overtime for overtime pay. Every constitution of 
every union in this great land, with the exception of one, makes ex- 
press provision for working overtime at overtime pay. 

But the purpose of this bill is to strip every employee in every fac- 
tory in this land that would come within its provisions of the right 
to work overtime for overtime pay. Upon explaining this myself 
to workingraen, union men and otherwise, I have never found one 
who did not say that he was opposed to the passage of such a bill as 
that and would be opposed to any man who would vote for it. On 
one occasion I declared that I could go before the people of my dis- 
trict and defeat even Mr. Hill, the Member from that district, if he 
supported a bill of this character, and that I would make the contest 
with him over the question whether or not he was in favor of strik- 
ing down the rights of the American workingman to work overtime 
for overtime pay, which is the very purpose of this bill. I am very 
confident that any person who thinks that there is any political capi- 
tal to be made by the passage of such a bill as this, when the matter 
shall be understood by the working people of this country, will make 
a great mistake. It is simply a blow at the fundamental rights of the 
<*itizens of this country. 

Now, how would the question come up ? Suppose a program like 
this was adopted by the contractor to build a battleship. He might 
say, I will fix this thing. I will make the Bethlehem Steel Works, 
or whoever it may be, any subcontractor, Tom, Dick, or Harrj'^, stipu- 
late in the contract that if he permits anybody to work more than 
eight hours in any one calendar day he shall pay the penalty to me. 
Further than that, I will make him give a bond. The first thing that 
will bother him, of course, will be how big to make the penalty of the 
bond. As I said a little while ago, the subcontract may be only a 
S500 job, and yet that subcontractor may sting his principal contrac- 
tor for $5,000. It depends altogether on the number of men who 
happen to be working on that job, and it does not make any difi'erence 
wliether it is 10 minutes or 10 hours, and whether the violation is 
intentional or not. 

The Chairman. If the subcontractor had a contract in which there 
was a forfeiture, he would be interested in protecting himself. 

Mr. Dave>;port. Surely. I am going to follow this up, Mr. Chair- 
man. He takes the contract. He figures up that probably $100,000 
would be the utmos^t limit of penalties that probably would be sus- 
tained by him by the willful or negligent act of some subcontractor 
away down the line or among the number of them. You know how 
these things are when a man is anxious to have his work completed. 
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They must have their work done right away, and they say, " Come, 
hurry up." Something in violation occurs, and the subcontractor 
does it with the acquiescence of those above him. It may be the im- 
mediate contractor, or it majr be the one farther up the line toward 
the man to whom they had given the bond, the man who has made the 
contract with the Government, and whom it holds responsible. The 
subcontractor wants a settlement. He says, " I want my money now." 
" Yes," replies the principal contractor, " but an officer of the Gov- 
ernment here has held up this monev because he claims that vou are 
at fault." It is provided in the bill that the officer shall arbitrarily 
do it. There is no option about it in any way. The officer holds it 
up. The subcontractor says, " I do not care about that ; I want my 
money," and so he institutes a suit with the Government. Where is 
he goinjj to sue him ? Necessarily in the State courts, unless thei'e is 
a diversity of citizenship between the parties. The suit is necessarily 
brought in a State court, and the matter is tried before a jury as to 
whether or not there has been a breach of the bond or a breach of the 
contract, and whether the plaintiff is entitled to collect. 

What position is the person immediately above the party who 
brought the suit in? He has got to try out before the jury not only 
the question whether or not there was a violation of the statute, but 
also whether or not there has been a waiver, and all such things. 

Now, what is going to happen to the contractor who wants to get 
his money from the Government in the meantime? He is subjected 
to the arbitrary decision of the Government officer; he can not get 
his money ; he is only permitted to go to the Court of Claims to get 
his money. He is thus between the upper and the nether millstones. 

Without elaborating this matter any further, is it not perfectly 
apparent that there is a very serious practical difficulty in the way 
of the Government doing its business under such conditions? AVould 
any gentleman here ever take a contract with the Government under 
those conditions, and with all those possibilities? AVouId any lawyer 
advise his client to take a contract with the Government under those 
conditions? Would the Government itself, if it was intelligently 
managed, ever exact such stipulation and make such provisions? 
The purpose of it is concededly to strike down the citizen's rights, 
and for what object? What is to be gained by it? According to the 
President, it is to continue the policy that this Government has en- 
tered on of encouraging the shortening of the hours of labor. 

I suggest to the committee that it has already been decided by a 
very respectable court that a law of this character would be uncon- 
stitutional. I refer to the case of the City of Cleveland v. The Clem- 
ents Bros. Construction Co. (67 Ohio State, p. 107) ; and I ask the 
careful attention of the committee while I read the provisions of the 
law in question in that case, and note its similarity to this proposed 
law and what the court of the State of Ohio thought about it only 
10 years ago, in the January term, 1902 : 

The act of April 16, 1900 (94 Ohio Ltiws, 357), entitled "An act to provide 
for limiting the honrs of daily service of laborers, workmen, and mechanics 
employed upon public work, or of work done for the State of Ohio or any 
political subdivision thereof, providing for the Insertion of certain stipulations 
in contracts of public works, Imposmg penalties for violations of the provisions 
of this act, and providing for the enforcement thereof," is in conflict with sec- 
tions 1 and 19 of article 1 of the constitution ^of Ohio; because it violates and 
abridges the right of parties to contract as to* the number of hours* labor that 
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shall constitute a clay's work, and invades and violates the right both of liberty 
and property in that it denies to municipalities and to contractors and subcon- 
tractors the right to agree with their employees upon the terms and conditions 
of their contracts. Said act Is therefore unconstitutional and void. 

The Chairman. Judge, do you think that is good law now, in 
view of the later decisions? 

Mr. Davenport. As I said, I hesitate in these days to say what I 
think is constitutional. If you put to me the question squarely, Do 
you not think that the Government of the United States has the 
absolute power and right to insert any provision of any kind in its 
contract, which persons who deal with the Government are free to 
accept or reject; and if a party with his eyes open accepts the pro- 
visions of the contract, do you think he can claim thereafter that 
the act is unconstitutional and the provisions of his contract void as 
against him? I should hesitate to say that I so thought. But the 
matter is involved in a perfect cloud of obscurity by reason of sev- 
eral decisions that the Supreme Court of the United States has made 
in regard to it. They have very cautiously proceeded in dealing 
with the matter. 

Of course, the subject has to be dealt with or viewed from two 
standpoints. The first is the fact that the Government is a party 
making a contract. It is an individual entering into a contract. The 
second is that it is a sovereignty and has power to enact legislation. 
It is pretty difficult in expressing an opinion on that subject to 
express an absolute opinion, because the question always arises 
whether or not this particular provision is inserted by the Government 
to subserve its own interests as a contracting party or whether what 
is done is an attempt to exercise governmental powers, like the police 
power. 

Now, the question always is in determining the validity of such a 
law, looking right through the appearance of things to the real 
thing. What was the purpose of the act ? These gentlemen, the advo- 
cates of this bill, say the purpose is not to improve the quality of 
the article, not in any way to conserve the interests of the Govern- 
ment as a contractor, but for the purpose of accomplishing another 
thing, to wit, to change the social conditions of men, to shorten their 
hours of labor, and such things. 

If the particular piece of legislation has in mind that thing rather 
than the other, I should incline to guess that when the matter came 
up to the Supreme Court they would hold it was unconstitutional, 
just as the court held here, and in that sense I should say that prob- 
ably this is good law still. The difficulty, of course, is in determining 
in which capacity the Government is acting. .Who can tell when a 
certain provision is required to be inserted in a contract that it is for 
the one purpose or the other? 

But it must be that there is a limit to this business, and when the 
things that I have pointed out are so manifestly against the interests 
of the Government as a contractor that no sane person, no man at 
large, no man not in a strait-jacket would ever think of inserting 
it in a contract, the presumption is that the Government is attempting 
by the exercise of its governmental power to regulate these things 
and do these things. In other words, it wants to go up in the State 
of Pennsylvania, or in the State of Connecticut, to the Colt Arms 
factory there in Bridgeport, t)r to the Union Metallic Cartridge Co., 
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or elsewhere, and say it is forbidden for Tom, Dick, or Harry to 
be allowed to work, though he wants to work, though he has some- 
body dependent upon him who wants him to work, and he begs for 
work overtime, as they do in the factories ; yet there is a great public 
policy to subserve and we are going to stop that. 

I say with this explanation I am inclined to think, in view of the 
remarks made by the different judges of the Supreme Court of the 
United States who have had occasion to pass on this thing, they 
would hold that this law, in order to save it from absurdity as a 
piece of legislation by the great Congress of the United States, in 
order to preserve the interests of the Government of the United 
States itself in carrying on its business, they must hold it void just 
as they did in regard to the eight-hour law of the State of New 
York — the baker's law — which they declared to be unconstitutional. 

It is conceded that the purpose of this law is to do something that 
is entirely outside of the scope of the proper governmental activities 
of the Federal Government. 

Mr. Emery. Mr. Davenport, may I make- an inquiry while you 
are on that question? Did you notice that section 1 was recently 
construed to provide that the subcontractor is compelled to stipulate 
that he will make the Court of Claims the final judge as between 
himself and the main contractor? 

Mr. Davenport. I did not dwell upon that because I felt that to 
take time to hit every head that is in this bill you would be busy all 
the time, and I could not take time to hit everything. 

The Chairman. We want you to take time to hit everything. The 
legal insufficiencies of this bill we certainly want to know, so we can 
remedy them. We want a legal act when passed. 

Mr. Davenport. When will it be convenient for me to come here 
and talk to you about that ? I have made little preparation. I did 
not know anything about this hearing until last night. I went to 
the Government Printing Office and got the bill this morning and 
then got the Congressional Record. I have been groping around to 
see what insanity possessed men to put through a great body like the 
House of Representatives a bill of this character and send it over to 
the Senate to force the Senate to take some action in regard to it. I 
should like to have some day fixed when I can come here. 

The Chairman. We will continue the hearings until we get 
through, and you can have plenty of time. 

Mr. Davenport. May I come here some day next week ? 

Mr. Emery. I am very much in the same position as Mr. Daven- 
port. I did not know until late last night that this hearing would 
take place this morning. I am not prepared now to make the state- 
ment I wish to make to the committee. 

The Chairman. We can have a committee meeting on Friday at 
10 o'clock. I think the committee would like to hear the gentlemen 
pretty thoroughljr before we take up, as we may or may not, the 
practical proposition — that is to say, whether any such law should be 
enacted or not. We would like to hear the legal defects of this pro- 
posed law, if there are any, and then if we know them we know what 
we can do — we can proceed to conform the law to the legal principles 
which are necessarily involved. I think that would be the practical 
way to get at it. I wish the iittorneys who are interested in this 
question would come back on Friday at 10 o'clock. 
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Mr. Davenport. This week? 

The Chairman. Yes. 

Mr. Davenport. Unfortunately I have to be in court in Connecticut 
on Friday. 

The Chairman. The other attorneys who are interested can come, 
and we can perhaps convenience you at another time. 

Senator du Pont. I should like to ask the chairman about the 
Senate bill. Is that under consideration by the committee as well? 

The Chairman. The Senate bill is practically the same as the 
House bill, except as to some amendments which have been made, and 
I presume the committee will act on the House bill, as the House has 
passed it. 

Mr. Emery. Mr. Chairman, may I ask if the discussion is to be 
confined to the House bill ? 

The Chairman. It should be. I will ask the committee if they 
think that should be the case. 

Mr. Emery. There are so many of these eight-hour bills. 

The Chairman. Let us confine our attention to one bill. The 
House having passed the bill, in order to be practical and enable the 
gentlemen who want to discuss it to have some specific matter before 
them, we will consider the House bill. 

Mr. Emery. I am perfectly willing to come on Friday, as re- 
quested. I have an engagement in New York for that day, but I 
will break it. 

The Chairman. The committee desires, I think, to accommodate 
these gentlemen. Of course, I say frankly Ave do not want these 
gentlemen to feel that we are going into hearings such as we have 
had heretofore, upon the g:eneral policy, and so forth, but we want 
to settle the legal propositions. As* far as I am concerned, if we can 
not draw the bill from a legal standpoint, the policy must necessarily 
fall. We would like to hear you as soon as you can come. 

Mr. Emery. Could you meet on Monday ? 

The Chairman. No ; we can not meet on Monday, for the Judiciary 
Committee meets on that day. 

Mr. Emery. It would convenience me very much if you could meet 
on Tuesday. 

(The committee, at 11.30 a. m., adjourned until Tuesday, January 
16, 1912, at 10 o'clock a. m.) 



TUESDAY, JANUARY 16, 1913. 

United States Senate, 
Committee on Education and Labor, 

Vla%1iington^ D, G, 
The committee met at 10 o'clock a. m. 

Present: Senators Borah (chairman), Page, McLean, Bankhead, 
and Swanson. 

Daniel Davenport, of Brideport, Conn., representing the American 
Antiboj^cott Association; James A. Emery, counsel of the National 
Association of Manufacturers, and Arthur E. Holder, of the legisla- 
tive committee, American Federation of Labor, appeared. 
Mr. Davenport. Shall I proceed, Mr. Chairman ? 
The Chairman (Senator Borah). You may proceed. 
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tracted to be furnished to the Xtivy and marine service of the United States 
according to specifications as to quantity and quality, or the furnishing under 
contract with the Government of the United States of lumber and brick to be 
used In building quarters at Mount Vernon Barracks for officers or soldiers or 
any other public use, according to specifications as to kind, quality, and 
quantity. 

It would hardly be contended that the mining of such coal, the saving of 
the lumber, or making the bricks, would be public works In contemplation of 
the act of Congress, or that the laborers engaged In the work of mining and In 
n^aklng the lumber and bricks were the laborers whose services and employ- 
ment Congress has undertaken to regulate and limit. I fail to see any differ- 
ence in principle in the cases mentioned and that under consideration. 

The concluding sentence is the one to which I direct attention, at 
the bottom of page 961 : 

In view of the previous legislation on the subject by Congress, In view of the 
limited power of Congress to legislate on the subject, which power can only be 
exercised as applying to laborers and mechanics who may be employed by or on 
behalf of the Government of the United States, I am satisfied that It never 
was the legislative understanding and Intent that the act should apply to a 
ca^e like the one at bar. 

The Chairman. What judge delivered that opinion? 

Mr. Davenport. Judge Toulmin. That decision was accepted by 
everyone as hiying down the correct interpretation of that act, 
except by the gentlemen who make it their peculiar business to urge 
upon Congress the enactment of legislation of this character. So 
session after session, for two Congresses at least, notwithstanding 
this, they appeared before this committee and its companion commit- 
tee of the House urging that the act of 1892 should be extended so 
as to cover work of the character sought to be covered by the present 
bill ; and always they were met with the objection, " We can not do 
it constitutionally: we have gone to the veiy verge of our power in 
that direction." 

By the way, you will remember that the position thus taken by the 
advocates of this legislation, and, as I shall show you, ultimately 
abandoned by them, because clearly unconstitutional, is precisely 
the position that 12 years later the President of the United States, 
in his message of December 10, 1910, which I called your attention 
to the other day, adopted as a happy solution of the matter. But, 
as I said, it was some time before these persistent gentlemen were 
forced to accept the idea that they could not do this thing in that 
way. 

I want now to refer the committee to what occurred in this com- 
mittee room and before this committee during the hearings in the 
second session of the Fifty-eighth Congress, at pages 211 and 213 of 
the report, and also to remarks made by Mr. Gompers at the same 
hearing. I read from page 213.: 

Senator Dolliver. What I want to get at Is this: The recommendations of 
the Presidents have always been In general terms. They have avoided the 
indorsement of any particular pending bill. Would it not be perfectly possible 
to extend the eight-hour law so as to include, for example, contractors in the 
business of building ships, without undertaking to pursue the subject any 
further? Would not that be an extension of the present law? 

Mr. GoMPEKS. I do not see how it would be possible to express that in a law, 
or how such a law would stand the test of the courts, for that would indeed 
be, what this has been said to be by opponents of the bill, special or class 
legislation, as applying to ships and not to anything else. 

Senator Dolliver. That could be included in general terms. Sui)pose, now, 
the eight-hour law of to-day were made to include such pul)lic works or quasi 
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public works as ships, and to govern the relations of the Government with 
contractors for such work, would not that be an extension of the present law? 

Mr. GoMPERs. But it would be entirely Ineffective. 

Senator Dollivbb. I am not talking about that. I am asking you whether 
it would not be an extension of the present law. 

Mr. GoMPEBs. It would be in terms, but not in- effect or in practice. , 

At that time the advocates and supporters of eight-hour legislation 
by Congress had finally and reluctantly abandoned the idea tnat they 
could do directly what they now seek to do indirectly by this leg- 
islation. Thereupon Mr. Gompers went on to explain the circum- 
stances of their abandonment of their former position and theic 
change of view. I read from the same page, 213 : 

I want to say something about how this bill originated — 

That is, the Gardner bill — 

not for the purpose of complimenting any man, but in order that I may set some 
men right 

Senator McLean. From whom are you quoting? 
Mr. Davenport. I am quoting from Mr. Gompers, from the hear- 
ings of the Fifty-eighth Congress, at page 213 of the hearings. 

not for the purpose of complimenting any man, but In order that I may set 
some men right and that credit may be given where it is properly due. The 
representatives of organized labor, having had a number of opinions from the 
Attorneys General and rulings by the court and opinions by different admiQi- 
strative departments of the Government, came to Congress soon after the en- 
actment of the law of 1892 seeking to have some amendments made to the bill. 
When we appeared before the House Committee on Labor urging those amend- 
ments, the Hon. John J. Gardner, then a lay member of the Committee on Labor, 
criticized our amendment and expressed the view that it would not stand the 
test of the courts. During an interesting address to the committee he indi- 
cated a thought by which a bill could be drafted which would not only be con- 
stitutional but would be effective. 

The thought conveyed was that the Government, acting as a contracting 
party, could make it one of the conditions of the contract that those who dJ[d 
work for the Government should do the work under stipulated conditions, to be 
set forth in the contract, and that by applying the contract feature to the bill a 
law could be passed which would be constitutional and effective. It was then 
within a day or two of the adjournment of Congress. I felt very much cha- 
grined, and so expressed myself before the committee, that the bill had been be- 
fore Congress for a year and a half and at that late day a member of the com- 
mittee should express what appeared to us to be a judgment adverse, and prop- 
erly adverse, to the amendment, and that he should be the one to suggest a 
feature by which the bill could be amended and changed so as to be constitu- 
tional and effective. 

Our bill amendatory of the eight-hour law, however, was reported favorably — 

That is, the old bill— 

The bill died with the expiration of the Congress. Thereafter the representa- 
tives of labor were In conference with Mr. Gardner frequently. He was re- 
elected a Member of the succeeding House and we urged his appointment as 
chairman of the Committee on Labor. We were gratified with his appointment. 
The conferences with Mr. Gardner resulted in the first eight-hour bill contain- 
ing the contract feature. I say to the opponents of our bill that they do no 
justice to Mr. Gardner and pay me a compliment to which I am not entitled 
when they designate this bill, or either of the bills that have been before Con- 
gress containing this feaeure, as the " Gompers eight-hour bill." I mention this 
so that you may all understand something of the history of the bill. 

During the hearings before this committee, the Committee on 
Education and Labor of the United States Senate, in 1903, to bQ 
found in the hearings at page 601, Mr. Gompers made another state- 
ment upon the same subject, which I ask may be put into the record. 
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(The matter referred to is as follows:) 

It was during a hearing upon an amendment to the present eight-hour law, 
some six years ago, before the House Committee on Labor, when Mr. Phillips 
was chairman and Mr. John J. Gardner, of New Jersey, a member of the com- 
mittee — I thinic, two days before the expiration of the life of that Congress — 
that an argument was liad, and Mr. Gardner, in discussing the amendment 
called attention to what he believed, tliat the amendment would be regarded 
and construed as unconstitutional and ineffective if it were enacted ; and then 
began an argument on a line of policy upon which a bill could be drafted for 
the extension of the eight-hour law, and designed to cover what we had in view 
and yet be effective and constitutional. 

It was my privilege to be at that hearing, and, to be very frank with you, I 
was hurt and indignant at the thought that a bill that had dragged along for 
the entire two sessions was not reported upon. A member of the committee, 
who had found effective fault with an amendment which had been before the 
committee during that entire Congress, at the last hour suggested* a line of a 
bill that would be effective. The result of it, however, was that the committee 
reported the amendment favorably. The bill died, but we had gained at least 
a favorable report through the purpose of an effective eight-hour bill or law. 

In the next Congress Mr. Gardner was made chairman of the committee on 
Labor, and together with him were associated my friend, Mr. James Duncan, 
Mr. P. J. Maguire, oue or two other gentlemen, and myself, and we drafted 
jointly a bill upon the lines suggested by Mr. Gardner, making such suggestions 
and alterations as seemed to us appropriate within proper lines and that might 
make the bill, if enacted, more effective. That bill was before the Committee 
on Labor, and hearings were had npoji it, and I remember very well my friend. 
Judge Payson, at the first hearing, challenged the world to produce any man 
insane enough to stand sponsor for that bill. He never believed that there was 
anyone who dared to say one word in its behalf. I then did not have the honor 
of the judge's acquaintance. He did not know me, nor did he know any of my 
associates who were in the room, but we did dare to say something in its be- 
lialf ; and, as he has already advised you, he has met us here before the Senate 
Committee on Education and Labor, not only in this Congress, but in the Fifty- 
sixth and in the Fifty-fifth Congresses, and I believe he has at least modified 
his View and his tone as to the sanity of those who advocate the bill, and that 
at least we have the temerity to stand for that which we believe. 

It may not be amiss to call attention to the fact that, despite the efforts to 
throw a cloud of odium upon the manner and make-up of the Committee on 
Labor of the House, and the House of Representatives itself, this very bill waS' 
not only reported favorably by the House Committee on Labor and passed 
almost unanimously in three Congresses of the United States, but it also had 
the favorable report of the Senate Committee on Education and Labor; and 
this, too, despite the eloquence and legal learning of my friend, Judge Payson, 
and his associates before these various committees. 

With this history of its genesis, the next subject of consideration 
is, what were the terms of the Gardner bill which thus came into 
existence, framed, as it appears, by Mr. Gompers and his associates 
of the American Federation of Labor, with the assistance of Mr. 
Gardner. I read into the record House bill 7389, Fifty-fifth Con- 
gress, second session, "An act limiting the hours of daily services of 
laborers, workmen, and mechanics employed upon the public works 
of, or work done for the United States, or any Territor}', or the 
District of Columbia:" 

Be it enacted, etc., That the time of service of all laborers, workmen, and 
mechanics employed upon any public works of, or work done for the United 
States, or any Territory, or the District of Columbia, whether said work is 
done by contract or otherwise, is hereby limited and restricted to eight hours 
in any one calendar day; and it shall be unlawful for any Officer of the United 
States, or of any Territory, or the District of Columbia, or any person acting 
for or on behalf of the United States, or any Territory, or said District, or any 
contractor or subcontractor for any part of any public works of, or work done 
for the United States, or any Territory, or said Distict, or any person whose 
duty it shall be to employ or to direct and control the services of such laborers, 
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workmen, or mechanics, or who has in fact the direction or control of the 
services of such laborers, workmen, or mechanics, to require or permit them, 
or any of them, to labor more than eight hours in any one calendar day, except 
in cases of extraordinary emergency caused by fire, flood, or danger to life or 
property, or except to work upon public military or naval works or defenses in 
time of war. 

Sec. 2. That each and every contract to which the United States, any Ter- 
ritory, or the District of Columbia is a party, and every contract made for or 
on behalf of the United States, or any Territory, or said District, which con- 
tract may involve the employment of laborers, workmen, or mechanics, shall 
contain a stipulation that no laborer, workman, or mechanic in the employ of 
the contractor or any subcontractor doing or contracting to do any part of 
the work contemplated by the contract, shall be required or permitted to work 
more than eight hours in any one calendar day, except in cases of extraordi- 
nary emergency caused by fire, flood, or danger to life or property, or except 
to work upon public, military, or naval works or defenses iu time of war, and 
each and every such contract shall stipulate a penalty for each violation of 
the stipulation directed by this act of ten dollars for each laborer, workman, 
or mechanic, for each and every calendar day in which he shall labor more 
than eight hours; and the inspector or other officer or person whose duty it 
shall be to see that the provisions of any such contract are complied with shall 
report to the proper officer of the United States, or any Territory, or the 
District of Columbia, all violations of the stipulation iu this Act provided for 
in each and every such contract, and the amount of the penalties stipulated 
in any such contract shall be withheld by the officer or person whose duty It 
shall be to pay the moneys due under such contract, whether the violations for 
which said penalties were imposed were by the contractor, his agents, or 
employees, or any subcontractor, his agents, or employees. No person on 
behalf of the United States, or any Territory, or the District of Columbia, shall 
rebate or remit any penalty imposed under any stipulation herein provided for, 
imless upon a finding which he shall make up and certify that such penalty was 
imposed by reason of an error of fact. 

Sec. 3. That any officer of the United States, or any Territory, or the District 
of Columbia, or any person acting for or on behalf of the United States, or any 
Territory, or the District of Columbia, who shall violate the provisions of this 
Act, shall be deemed guilty of a misdemeanor »and be subject to a fine or im- 
prisonment, or both, at the discretion of the court, the fine not to exceed five 
hundred dollars, nor the imprisonment one year. 

Sec. 4. That all acts and parts of acts inconsistent with this act, in so far as 
they are inconsistent, be, and the same are hereby, rei)ealed. But nothing in 
this act shall apply to any existing contract, or to soldiers and sailors enlisted, 
respectively, in the Army or Navy of the United States, or to seamen on sea- 
going vessels, or to the transportation of mails, merchandise, or passengers, or 
to common carriers In any way. 

That bill, with modifications, has been before every Congress of 
the United States since its introduction in the year 1898. Repeated 
hearings have been had before the House Committee on Labor and 
before this committee, and every phase of the matter has been 
thrashed out. 

Of course early the question arose. Is the act constitutional? It 
is the same thought that inspires the question that the chairman pro- 
pounded, " Do you think this bill is constitutional ? " In opposition 
to it, in defense of the proposition that it is not and can not be con- 
stitutional, a long succession of lawyers have appeared here. No 
lawyer has ever appeared here or berare the committee of the other 
House in support of the constitutionality of it. When it was sug- 
gested to the gentlemen who advocated it that they consult some 
lawyer and have him appear, their invariable response was, first, 
that they were horny-handed sons of toil themselves and could not 
very well employ lawyers ; and, second, that the constitutionality of 
the bill had been amply demonstrated by an argument made by Hon. 
John J. Gardner in support of that bill. I now invite the attention 
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of this committee to that argument as the sole argument which has 
ever been addressed to a committee of either House in support of the 
validity of legislation of this character. It was laid before this 
committee February 8, 1899. 

Mr. Emery. Pardon me, Judge; is Mr. Gardner a lawyer? 

Mr. Davenport. I think he is. He is a very able man. " Mr. Gom- 
pers speaks of him in that statement as a layman. He may have 
since been admitted to the bar. But anyone who talks with Mr. 
Gardner very long will discover that he is a lawyer, and a very able 
lawyer 

Senator Swanson. You mean Mr. Gardner, of New jersey? 

Mr. Davenport. Yes. Now, in this which I am about to read is 
contained the reasoning and the conclusions that have been offered in 
support of the constitutionality of this measure. It is the sole argu- 
ment, as I have stated, that has at any time been offered to that effect, 
and it is very interesting. As the committee want to have light on the 
question of the constitutionality of the measure, I wish to read first 
what has been said in favor of it. Let me say that the legal proposi- 
tions here stated and the reasoning and especially the morality of 
this argument appealed most strangely to Mr. Gompers, and he has 
always considered it the all-sufficient reply to any objections that 
could be made as to the validity of the bill. 

THE CONSTITUTIONALITY OF EIGHT-HOUB BILL (H. B. 7389). 

[By Hon. John J. Gardner, Member of Congress from New Jersey.] 

The bill (H. R. 7389) is in the nature of instructions by the Government to 
its agents. The first section prescribes the object of those instructions. 

The committee will bear in mind that the first section of that bill 
has since been dropped out in the more recent bills and also that a 
later section of the original bill which made it criminal to violate 
any of its provisions has disappeared also from the later bill. The 
bill as it exists to-day is also very much modified from what it was 
at first by lessening the number of things which its provisions 
include. 

Senator Bankhead. You mean the bill we are considering? 

Senator Swanson. Yes; that is the bill. 

Mr. Davenport. It is the second section of the old Gardner bilL 
Mr. Gardner said : 

The first section prescribes the object of those instructions. The second 
section directs the agents of the Government to insert certain i)rovisions into 
contracts to which the Government is a party, and to enforce such provisions 
by withholding the amount stipulated for the violation of them from the amount 
due the contractor, and forbids the remission of the^e penalties, except as 
therein specified. The third section provides for the criminal i)uuishment of 
officers and agents of tlie Government who willfully violate these instructions. 
The intent to provide punishment for those representing the Government who 
willfully violate these instructions of the Government infiuenced the form of 
the first section. 

The contention is to be made that Congress has not the power to enact these 
provisions and secure their enforcement, because such power is not speciflcaUy 
delegated in the Constitution, and liecause the IJuiteil States has not jurisdic- 
tion over all the localities where the directions and stipulations of the act 
may be violated, and because the act invades the pardoning power of the 
President under tlie Constitution. 

The cases cited, generally, as sustaining the view of those who opiwse the 
bill have no application whatever, for the reason that they relate to the 



EIGHT-HOUR LAW. 23 

exercise of the legislative power over individual rights of citizens, or to the 
jurisdiction of the General Government over the locus of act^ with which the 
Qovei*nment had no business relations. 

All governments, State, national, and municipal, legislate on two classes of 
subjects, i. e., the regulation of the rights and obligations of the people under 
their jurisdiction and the regulation of the business affairs of the Goverament. 
It has never been contended that that section of the Constitution which provides 
that " the citizens of each State shall be entitled to all .the privileges and 
immunities of citizens of the several States " could be invoked to set aside a 
provision In the State law which made citizenship a necessary qualification 
to perform given work for the State or to become a contractor with It for a 
building or materials. The absence of authorities on this point Is explained 
by the simple fact that nobody has ever made the contention. The Congress 
Is the agent of all the people In conducting the business matters of the Govern- 
ment, and any regulation It makes in the management of matters pertaining 
to that business Is made for all the people and Is the act of all the people. 
Jurisdiction to make these regulations and for the purpose of enforcing them 
is coextensive with the field necessary to their execution. 

The Government has an inherent right to direct the manner of conducting its 
business affairs. The power to carry on government Implies to the fullest extent 
the power to regulate its business matters as " the power to declare war implies 
all the powers of sovereignty to conduct it in their fullest plenitude." 

How is the question of constitutionality to arise under the penaly provisions 
of this bill? The stipulations prescribed by it once In a contract and violated, 
the penalty Is to be retained. 

How is the question of the constitutionality of the contract to be raised 
against the sovereign — a Government which can not be sued without Its consent? 

It is contended that this bill will fall on the question of jurisdiction of the 
National Government. Nobody would contend against the efficacy of a stipula- 
tion In a contract between the State of New York and a citizen of Tennessee 
for the polishing of marble In Tennessee, to be delivered at Albany, like that 
provided for in this bill. If It were known that the men who polish the marble 
In Tennessee had been employed In violation of the stipulation, the penalties 
would be retained in the State of New York. By what legal process could the 
other party to the contract get them out? What would the question of the 
jurisdiction of the State of New York over the Tennessee marble yards have- 
to do with the question? 

If this position is admitted, how does it come to pass that a purpose of the 
National Government fails for want of jurisdiction in Tennessee, when a like 
purpose on the part of a State could not be defeated for the same reason or 
by the same purpose? 

Shades of Eobert Kidd. The idea that, if in violation of the 
Constitution of the United States and in violation of the rights of 
a citizen, his money has ^ot into the Treasury of the United States, 
no one is to complain of it, no one is to object to it. I ask the com- 
mittee, when they come to read what I am now reading, to notice the 
morality of the argument which is thus made to sustain the constitu- 
tionality of this bill. 

Now, I go on 

Mr. Holder. What are you reading from, please ? 

Mr. Davenport. I am reading from the statement made before this 
committee in the year 1899 — February 8, I think — by Mr. Samuel 
Gompers, who said in this argument of Hon. John J. Gardner, the 
author of tjie original bill, and the only person, as I have stated to 
the committtee, who has ever argued before any committtee of either 
house in defense of its constitutionalitv. It is short and I want to 
read further: 

The Government has the right to contract for ships, guns, horses, canvas, and 
all necessary Government supplies. Where is the line to be drawn between 
what stipulations may be and what may not be in the contract? 

The Government employs a man to carry mail — a mail carrier — for so much 
per annum and makes eight hours a day's work — this is admitted to be consti- 
tutional. It provides a punishment for a superior who orders him to work a 
greater number of hours; this power will not be denied. Suppose the carrier 



24 EIGHT-HOXJE LAW. 

carries all the mail on the route or piece of territory. The Government con- 
tracts with A to carry all the mail from the station at C to the town of B and 
from B to the station at C, and stipulates that it shall be done within eight 
hours. If the interests of the business of the Government required the going 
and the coming should be within eight hours, nobody would dispute the power 
to make this stipulation. Those who deny the power of Congress to make this 
bill law must then rest their contention on the motive of the Government in 
putting the stipulation in the contract. If the provision is good, if the business 
requires it, but bad if the business do not require it, how is the court to deter- 
mine from the law a motive for the stipulation Inserted by power granted in Or 
by specific direction of a statute? 

What are the legal motives which ought to move Congress in directing Gov- 
ernment agents or contracting with citizens, and who shall inquire into and de- 
fine them? Suppose this bill contained a preamble setting forth the conviction 
of Congress that all production of mechanical work were better when men were 
required to cease work at the end of eight hours. 

What court would undertake to set a law aside on the ground that Congress 
was mistaken in its reasons for enacting it? 

Again, if Congress determined that guns were better, more accurate, and 
therefore more effective in time of war when made by men who worked but a 
few hours a day — five, six, or seven — and directed that a contract authorized 
to be made for guns sliould stipulate in accordance with the views stated, what 
court would set aside the direction, or that part of the contract, on the ground 
that the judgment of Congress was in error about the results? 

Or, again, suppose that the law authorized the contract and appropriated the 
money, but in the final section declared that the appropriation should be avail- 
able only to pay for guns made by laborers who work but seven hours a day. 
Is the court in this case to decide that Congress is mistaken, and that the mo- 
tive which moved it to the enactment of the proviso was founded in error, and 
therefore the appropriation was available independent of the proviso, or that 
the act fell because of it? 

Suppose this bill was entitled "An act to secure better results under Govern- 
ment contracts by working men fewer hours." Could the courts go into the 
question of the correctness of the theory indicated by the title? 

But, as I stated before, many gentlemen have appeared session 
after session for at least 14 years before the House Committee on 
Labor and before this committee earnestly contending that this pro- 
posed law, if enacted, would be unconstitutional. I do not expect 
that this committee will go to the library and dig out of the different 
committee hearings of successive years the various arguments pre- 
sented against it by different attorneys, so I have selected one as 
embodying the substance of what has been said in opposition to the 
constitutionality of this proposed law; first, because of the distin- 
guished gentleman who presented it, and, second, because of its brev- 
ity and force and effectiveness. The gentleman from whom I am 
about to quote is Mr. Herbert, formerly Secretary of the Navy under 
Mr. Cleveland, who, on the same 8th day of February, 1899, pre- 
sented the argument upon the other side of the proposition, from 
which I want to read. I am now reading from Senate Document No. 
127, Fifty-fifth Congress, third session, being the report by Senator 
Kyle from this committee of the hearings on this particular bill. I 
read from page 109. and I hope the committee will follow closely 
what I am about to read : 

CONGRESS is WITHOUT AUTHORITY. 

We have found no court that claimed for the Government the right to regu- 
late the hours of laborers not in its employment within State Umlts. Such 
povrer must be looked for in the State governments under the head of police 
powers. No grant of any such power is to be found in the Federal Constitu- 
tion. Such power, therefore, does not belong to Congress. 
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" The Government of the United States is one of delegated powers alone. ItB 
authority is defined and limited by the Constitution. All powers not granted 
to it by that instrument are reserved to the States or to the people. No rights 
can be acquired under the CJonstitution or laws of the United States except 
such as the Government of the United States has authority to grant or secure. 
All that can not be so granted or secured are left under the protection of 
the States." (Chief Justice Waite in Cruikshank v. United States, 92 U. S., 
542.) 

The protection of the health and morals as well as of the lives of citizens is 
within the police power of the State legislature. (Holden v. Hardy, 169 U. S., 
306.) 

The Chaikman. That is hardly in conformity with the decision of 
the Supreme Court yesterday. 

Mr. Davenport, I heard that opinion read. I did not fully grasp 
it. But I did hear something read in it, which I am going to direct 
the attention of the committee to later, which has a bearing upon this 
bill, if I get around to it. 

Consequently, it was held in this case— Holden v. Hardy— that a statute (of 
the State of Utah ) limiting the employment of workmen in underground mines 
or in the smelting, reduction, or refining of ores or metals to eight hours per 
day, and making the violation a misdemeanor, is a valid exercise of the police 
power of the State. Mr. Justice Miller delivering the opinion of the court. 

That is a mistake. It was Mr. Justice Brown. Mr. Justice Miller 
was deceased long before that. 

How far. state legislatures may go in regulating the' hours of labor is a 
mooted question in State courts, but here is a decision of the Supreme Court 
of the United States that the States may, under their right to protect the 
health of their citizens, make reasonable regulations, and this under their police 
powers. These powers are rights not granted to the General Government, and 
therefore '* reserved to the States or to the people." 

In Lawson v. Steele (152 U. S. 385) the court holds: "The police power of 
a State extends to everything essential to the public safety, health, and 
morals." 

Not only does this bin invade the power of States to regulate the hours of 
labor, but it seeks to affect contracts made within States to which the (Jeneral 
Government is not a party, viz, contracts between Government contractors, their 
laborers and subcontractors, and between subcontractors and their laborers. 

In the License cases (46 U. S., 5 How., 504) Mr. Justice McLean said: 

"A State regulates its domestic commerce, contracts, the transmission of 
estates, real and personal, and acts upon internal matters which relate to its 
moral and political welfare. Over these subjects the Federal Government has 
no power." 

Mr. Justice Woodbury, in the same case, said: 

"How can they [the States 1 be sovereign within their respective spheres 
without power to regulate all their internal commerce as well as police, and 
direct how, when, and where it shall be conducted in articles internally con- 
nected either with public morals, public safety, or public prosperity?" 

Mr. Justice Grier, in the same case, said: 

"The ijolice power, which is exclusively in the States, is alone competent 
to the correction of these great evils, and all measures of restraint or prohibit 
tlon necessary to effect the purpose are within the scope of that authority." 

All these authorities, and more to the same effect, are quoted and approved 
by Mr. Justice Harlan in delivering the. opinion of the court in Mugler i;. 
Kansas (123 U. S., 661). 

In the Slaughterhouse cases (83 U. S., 36) Mr. Justice Miller, delivering 
the opinion, again quotes and approves these and other authorities of like 
effect. The question there was one of inspection laws. These the court treats 
of as being part of the police power, just as we have seen labor laws are, 
and laws governing ordinary business, and the judge quotes Chief Justice 
Marshall, who, speaking of inspection laws, says: 

"They form a portion of that immense mass of legislation which controls 
everything within the territory of a State not surrendered to the General Gov- 
ernment ♦ ♦ ♦ No direct general power over these objects is granted to 
Congress, and consequently they remain subject to State legislation." 
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Then, going on, Justice Miller fifays: 

"The exclusive power over this subject is strikingly Illustrated in New 
Tork V. Miln (11 Peters, 102), etc. 

It must be remembered that Government employees and laborers working 
on Government reservations are already covered by existing statutes. The 
purpose of this bill is to reach laborers who are at work within the limits 
of States, under State liaws, and it denounces as crimes acts committed within 
States under contracts made bdtweeh citizens of the same State. 

"An act committed within a State, whether for a good or a bad purpose, or 
whether with an honest or a criminal Intent, can not be made an offense against 
the United States unless It have some relation to the execution of a power 
of Congress, or some matter within the jurisdiction of the United States. 
An act not having any such relation is one in respect to which the State alone 
can legislate. (U. S. v. Fox, 95 U. S., 672.)" 

I turn now to pagfe 116, at the bottom, showing that the honorable 
Senator then presiding in the chair of your present chairman also 
had an ingenious min^d and could also ask very pertinent questions : 

I have been asked the question by Senator Turley whether an Individual 
might not make a contract containing stipulations like those provided in the 
second section of the bill, and if so, why could not the Government make like 
stipulations? To the first question I answer yes. The American citizen Is a 
sovereign and can do as he pleases, except when there is some law to forbid it. 
He can make a contract like the one in question; he can squander his sub- 
stance, If he pleases, on horse racing or cock fighting; but If the Congress 
Should by law establish a national cockpit, I think there can be no doubt but 
that the Supreme Court would declare the law to b^ void for want of power. 

Mr. Emery. You are quoting from Mr. Herbert? 

Mr. Davenport. Yes; from the same argument. I am presenting 
to the committee the arguments which have been made hitherto in 
opposition to the constitutionality of the bill, having already placed 
beiore the committee, I believe, all that has heretofore been said in 
support of it. 

The Chairman. Eeally, Judge, do you think Mr. Herbert's argu- 
ment is pertinent when he uses such examples to illustrate it? 

Mr. Davenport. Yes. 

The Chairman. The National Government has the same unlimited 
power in those things which it is delegated to do that the individual 
has. 

Mr. Davenport. Of course. 

The Chairman. And it is not delegated to have a cock fight. 

Mr. Davenport. That may be all true, but is it not true, as he 
says, 'that there are things an individual can do which the Govern- 
ment can not do ? 

The Chairman. That is true, but the Goviarnmeht can do -without 
any limitation those things which it is. delegated and authorized to do. 

Mr. Davenport. Of course, the chairman must understand that Iiir. 
Herbert is developing his argument. A question being asked of this 
kind: Can the Government do what an individual does? he sftys 
it can not; that there are some things it cain not do. Now, if the 
chairman will be patient he will see 

The Chairman. No; but th^ question which the Senator asked him 
was whether or not ah individual could make this particular kind df 
a contract and whether or not if the individual made it the Govern- 
ment could. 

Mr. Davenport. Surely. 

The Chairbjian. Mr. Herbert went off to discuss a wholly irrele- 
vant proposition. 



EIGHT-HOUR lAW. 27 

Mr. Davenport. If the chairman thinks it is irrelevant at .present, 
let me request his patience until he hears the rest of the argument, 
if he thinks that Mr. Herbert's illustration was unfortunate or wide 
^ the mark. He proceeds : 

The difference is that this sovereij?n. the American citizen, has not granted 
to the Goveniment aU power, but has kept some of it himself, and some of it 
he has granted to his State government. He made the General Government, 
and he limited its powers expressly, reserving to " the States or the people *' 
all powers not granted. 

Now, look at section 8 of the Constitution, whic^ contains the grants of 
power to Congress. There is no express grant of any power there to provide 
for contracts. The word contract is not mentioned in the section, whence 
comes, then, the power of Congress to provide for contracts? The answer is, 
t>y necessaiy implication, from powers expressly granted. The power to con- 
tract for ships comes from the power to provide and maintain navies; the 
power to contract for uniforms comes from- the power to raise and support an 
army, and so on as to every other contract. The Government has no general 
power to contract as an individual may In any direction and for anything it m&f 
please. It can make no valid contract whatever, except such as may tend di- 
rectly to carry out some power that belongs to it, either expressly or by implica- 
tion. And we are not left in the dark as to how these powers are to be exer- 
cised. Section 8 of the Constitution, after enumerating the expressed grants 
of power, furnishes the rule by which Congress is to be guided in exercising its 
powers. It proceeds: **And to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers." 

Mark the words " necessai'y and proper." Is it necessary when you 
are providing for contracts for ships that you should go on to regu- 
late the hours of labor in the States 

The Chairman. Now, Judge, who is to decide when it is nec- 
essary ? 

Mr. Davenport. I am coming to that later. I will produce au- 
thorities here that I think will answer the chairman's question and 
show that it does not rest with Congress to finally determine these 
matters, but that it rests with the courts. I am ^oing to point out 
tb the committee, if I have time, how this question will be forced 
upon the courts for decision, and how ultimately it must bfe decided 
by them. 

Mark the words " necessary and proper." Is it necessary when you are pro- 
Yiding for contracts for ships that you should go on to regulate the hours. of 
labor in the States, a matter oyer which the Constitution gives the General 
Government no power whatever? Certainly the Constitution never intended 
that Congress should wander off into such irrelevant fields, and you can not 
do it if you keep in mind the words " necessary and proper for carrying into 
execution the foregoing powers." 

One of the great landmarks in our constitutional Jurisprudence is the case 
of McCullough V. The State of Maryland (4 Wheat, p. 316). There Chief 
Justice Marshall laid down rules for determining the powers of Congress which 
ought to be absolutely conclusive upon the point we are considering. The ques- 
tion was, in the first Instance, whether the United States had the power to 
establish a national bank. The court decided in favor of the power, as being 
Incidental to the, power given under the Constitution to levy and collect taxes 
and establish a revenue system. It was held that under this power the General 
Government had the right to establish a bank as its fiscal agent ; but mark the 
limitations the court prescribes for itself in reaching this conclusion. On page 
421, 4 Wheaton, the Chief Justice says ; 

" Let the end be legitimate ; let it be within the scope of the Constitution, 
and all means which are proper, which are plainly adapted to that end, which 
are not prohibited, but consist with the letter and the spirit of the Constitu- 
tion, are constituional." > 

The court upheld the law of Congress establishing a bank of the United 
States because, and only because, the bank came within the rule thus laid down. 

Now, as the Government has the right, as an Incidental power, to establlfidi 
a bank, so also has It a right In the exercise of an Incidental power to make 
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a contract; but it can only make such contracts as are ^plainly adapted to 
the legitimate exercise of the powers granted to it and as will enable it to 
attain its legitimate purposes. I'hus, if it is contracting for a ship, all the 
provisions of the contract must look to what the Government wants in tl^e 
ship. The Government has no right to go beyond this and insert conditions 
not appropriate in such a contract, not plainly adapted to the end in view, 
which is to provide and maintain a navy. Who pretends that the purpose of 
this bill is to help the Government to provide ships or to build its post offices? 
If the law is to have any effect at all it will be to obstruct. It declares that 
the Government shall not attain its legitimate ends in its own way or by the 
methods it has heretofore adopted. Jt declares that hereafter the Govern- 
ment shall not attain those ends unless it follows the rules the advocates of 
this bill, for their own purposes, have selected. 

Not only are the conditions we are discussing foreign to any legitimate pur- 
pose that Congress can entertain, but we have shown that the right to regulate 
labor rests with the States, and has never been granted to the General Gov- 
enimeut. Any conditions, therefore, inserted in a contract the purpose of 
which is to regulate labor within the limits of States is contrary to the spirit 
and the letter of the Constitution, and such conditions, no matter whether you 
call them criminal provisions or not, constitute an unlawful interference with 
rights reserved to the States, and are void. 

Every word uttered by Judge Marshall in discussing the question of the 
right of Congress in such cases applies pointedly to this question. He says, 
on page 422, 4 Wheaton : 

** To use one fa bank] must be within the discretion of Congress, if it be an 
appropriate mode of executing the powers of the Government. That it is a 
convenient, a useful, and essential instrument in the prosecution of its fiscal 
operations is not now a subject of controversy.** 

Let us apply these words. Is a condition that a contractor shall forfeit 
$10 for every laborer who is permitted to work over eight hours per day a 
convenient, a useful, and essential provision in a contract for the building 
of a house or for the constructipn of a ship? If such a condition be either 
useful or essential in such contracts, how is it that no Secretary of the Navy, 
in contracting for a ship, has ever yet deemed it necessary to insert such a 
provision V Indeed, Judge Marshall seems to have foreseen that just such at- 
tempts as are presented by this bill might at some time or other be made to 
evade the Constitution. He says, on page 432 : 

" Should Congress, under the pretext of executing these powers, pass laws 
for the accomplishment of objects not intrusted to the Government, it would 
become the painful duty of this tribunal, should a case requiring such a de- 
cision come before it, to say that such an act was not the law of the land.** 

This is precisely what we have in this bill. " Under the pretext of executing 
its powers " Congress is to pass a law " for the accomplishment of objects not 
Intrusted to the Government.'* Congress has no control over contracts between 
contractors and their laborers, or between subcontractors and their laborers; 
and yet, under pretext of exercising its power over contracts which it makes, it 
seeks to extend its jurisdiction over these subjects which, by the fundamental 
law of the land, appertain to the States and the States only. 

Not only do these limitations api)ly to legislation to enforce implied powers, 
but they operate with full force even when Congress is acting ui)on powers 
expressly granted. Even then only such penalties can be affixed as are neces- 
sary and proper to the execution of the power that is being exercised. This is 
decided in the case of the United States v. Fox (95 U. S., 670). There the 
question was as to the validity of an act of Congress imposing penalties upon 
the obtaining of goods upon credit by false pretenses, if such an act was com- 
mitted within three months prior to the beginning of proceedings in bank- 
ruptcy. Congress had express powers to pass a bankrupt law, and in such a 
law it made the act of so obtaining goods under false pretenses punishable. 
But the Supreme Court held that it had transcended its power. There was no 
necessary relation between the act of obtaining the goods and the subsequent 
bankruptcy, no qualification that the obtaining of the goods was with the 
intention of preventing the distribution of the bankrupt's property under the 
bankrupt law. Mr. Justice Field, delivering the opinion of the court, again laid 
down as applicable to this case the precise rule we have quoted from the case 
of McCullough V. The State of Maryland. He said : 

"There is no doubt of the competency of Congress to provide all suitable 
penalties for the enforcement of all legislation necessary or proper to the exe- 
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cution of the powers with which it is intrusted ; and as it is authorized to estab- 
lish uniform laws on the subject of bankruptcy throughout the United States, 
it may embrace within its legislation whatever may be deemed important to 
the complete and effective bankruptcy system." 

Now, again apply this rule to the penalties proposed -to be inserted in con- 
tracts. The question is, Are these penalties necessary or proper to the execu- 
tion of the power of Congress to contract, siiy, for ship? If thoy were either 
necessarj' or proper, some Secretary would have discovered their necessity and 
would have inserted these or similar provisions in some of the many contracts 
that have been made during the hundred years and more that have passed. 

Mr. Justice Field goes on to declare as follows : 

'*An act committed within a Stite, wliether for a good or a bad purpose, or 
whether with an honest or a criminal intent, can not be made an offense agninst 
the United States unless it have some relation to the execution of the i)ower 
of Congress or to some matter within the jurisdiction of the Unit«d States. 
An act not having any such relation is one in resi)ect to which the State alone 
can lei^islate." 

The court therefore in that case declared as void, not the whole act of Con- 
gress establishing the bankrupt law. but that portion of it which sought to 
make an offense against the United States Government the obtaining of money 
within a State under false pretenses within three months prior to the filing 
of bankruptcy proceedings. The court says that such an act "concerns only 
the State in which it is committed. It does not concern the United States." 

We close the argiiment on this point by challenging the advocates of the bill 
to show any necessary relation of the eight-hour law within States to the 
execution by Congress of its power to make efficient contracts for the articles 
ti is authorized to buy or procure. The practice of the Government for a hun- 
dred years demonstrates that there is no such relation. Such conditions in 
contracts as those provided in this bill are not necessary, not conducive to the 
end the (iovernmeut has in view when it is exercising its legitimate power of 
making contracts to procure what it needs. If not, then the insertion in a bill 
of such conditions with some ulterior purpose in view wouia fall withm the 
words of Chief Justice Marshall, heretofore quoted. Congress would be trans- 
cending its authority and undertaking to accomplish objects not intrusted to 
the Oi venin^ent under the pretense ^f executing powers that are so intrusted. 

I have thus presented to the committee the arguments which have 
been urged in support of the constitutionality of this bill hitherto, 
and the general argument as it has been addressed in opposition te 
it. XoWj I want to come down to some observations in regard to 
various phases of it. 

In the first place, let me take up the point that was suggested when 
we adjourned last Tuesday. That involves a consideration of the 
provisicms of the bill as to the tribunal to which the subcontractor 
IS to resort in the event of any disagreement with the principal con- 
tractor over the matter of penalties for violations of this law by 
the subcontractor, for which, under its provisions, the Government 
officer is to withhold from the payments due the principal contrac- 
tor from the Government for the work done by him under his con- 
tract. Manifestly the purpose of the bill is to establish the relations 
between the Government and its immediate contractor, viz, the party 
who takes the work directly f roni the Government ; but there is in 
the bill this statement: 

Any contractor or subcontractor aggrieved by the withholding of any penalty 
as hereinbefore provided shall have the right within six months thereafter te 
appeal to the head of the department making the contract on behalf of the 
United States or the Territory, and in the case of a contract made by the Dis- 
tinct of Columbia to the commissioners thereof, who shall have power to re- 
view the action imposing the penalty, and in all such appeals from such final 
order whereby a contractor or subcontractor may be aggrieved by the imposi- 
tion of the penalty hereinbefore provided such contractor or subcontractor may 
within six months after decision by such head of a department or the Commis- 
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sloners of the District of Columbia file a claim in the CJourt of Claims, which 
shall have jurisdiction to hear and decide the matter in lilie manner as in 
other cases before said court. 

Upon that point I want to suggest two things : First, that a fair con- 
struction of the meaning of the act does not require the subcontractor 
to submit his controversy with his contractor over penalties to the 
Court of Claims. In the second place, that even if it did so require 
him to do it, or if the subcontractor undertook by contract to obligate 
himself to the principal contractor to submit the final determination 
of their dispute over the penalties to the Court of Claims, this law 
would be in that respect mvalid, and the principal contractor and 
the subcontractor in their litigation would be remitted to the regular 
tribunals of the country. If there was not the requisite diversity of 
citizenship the matter would have to be fought out in the State 
courts. If they were citizens of diflferent States, then a suit between 
them over the matter would have to be brought in the appropriate 
court of the United States. 

Senator Swanson. I understand your contention is that ih a suit 
between the contractor and the subcontractor this provision would 
not apply except where the United States was a party ? 
• Mr. Davenport. Yes. But the United States would not be a party 
to the subcontract. 

Senator Swanson. Between the contractor and the subcontractor? 

Mr. Davenport. Yes. That presents rather an interesting phase 
of the matter, but there can not be any question about the law on the 
subject. We all learned when we begun to study law that it was im- 
possible for parties to make a valid contract not to submit their 
litigation to the appropriate lawfully constructed judicial tribunals 
of the land ; that such a contract is contrary to public policy and is 
of no validity. We further learned from the decisions of the Su- 
preme Court of the United States that no law can be passed which 
deprives a citizen of the United States of his right toi resort to those 
tribunals, of which of course the Court of Claims is not one, and that 
any stipulation, in pursuance of any such law, put in a contract to 
that enect is null and void. 

I will briefly refer the committee to the decision of the Supreme 
Court of the United States in the case of Insurance Company v, 
Morse, 20 Wallace, commencing at page 445, where the Supreme 
Court was called to pass upon the validity of an act of the State of 
Wisconsin which required that a fire insurance company in order to 
do business in the State should make an agreement " that such com- 
pany will not remove the suit for trial into the United States Cir- 
cuit Court or Federal courts," and required him to "file in the of- 
fice of the secretary of state written instrument, duly signed and 
sealed, certifying such appointment, which shall continue until an- 
other attorney be substituted." They held that that law was repug- 
nant to the Constitution of the United States and was illegal and 
void. They said : 

The Constitution of the United States secures to citizens of another State 
than that in which suit is brought an absolute right to remove their cases into 
the Federal court, upon compliance with the terms of the twelfth section of the 
judiciary act. 

♦ *» ♦ ♦ ♦ ♦ ♦ 

The agreement of the insurance company, filed in pursuance of the act, de- 
rives no support from a statute thus unconstitutional and is as void as it would 
be had no such statute been passed. 
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The opinion is by Mr. Justice Hunt, and covers the whole subject. 
These principles, familiar no doubt to the lawyers on this committee, 
are explained and applied, the doctrine being that it is one of the 
fundamental rights of an American citizen when he gets into trouble 
with his neighbor to go into the regular courts of the United States, 
and that he can neither be deprived of that right by legislation nor 
•can he contract himself out of that right by any agreement that he 
may make, and that no law which requires any such thing as that is 
of the slightest validity. 

The Chairman. What particular provision of tHis bill do you 
have reference to? 

Mr. Davenport. T have just read it. 

The Chairman. Read it again, please. 

Senator Swanson. The provision is on page 3. 

Mr. Davenport (reading) : 

Any contractor or subcontractor aggrieved by the withholding of any penalty, 
as hereinbefore provided, shall have the right within six months thereafter to 
appeal to the head of the department malting the contract on behalf of the 
United States or the Territory, and in the case of a contract made by the Dis- 
trict of Columbia, to the commissioners thereof, who shall have power — 

And so forth. 

Senator Swanson. Does not that simply give the people who feel 
aggrieved an opportunity to sue the United States, which can only 
be done by a clearly expressed right to do so ? 

Mr. Davenport. I do not think that is the purpose. Whatever 
the purpose in using that language is, it is blindly worded. Ap- 
parently this bill is intended to estaMish only the relations between 
the principal contractor and the Government and to leave the prin- 
cipal contractor to his own devices to protect himself from this mis- 
conduct of his subcontractor. The Government looks only to him, 
and he takes care of himself as against the subcontractor. 

Senator Swanson. Then the bill provides that anyone who is ag- 
grieved by the United States authorities in the interpretation of 
that contract can have the right to go into the Court of Claims and 
have that court settle the differences within six months. 

Mr. Davenport. It is a privilege then. 

Senator Swanson. It is a privilege. 

Mr. Davenport. And not a duty. 

Senator Swanson. You can not sue a sovereignty without a 
permit. 

Mr. Davenport. Surely, but 

Senator Swanson. This is a permission of the United States to 
permit itself to be sued within six months by anyone who feels that 
he is aggrieved. 

Mr. Davenport. Now, to see the pertinency of what I am about 
to say, I want to call the attention of the committee to the practical 
situation that is bound to arise if this shall become a law, and it can 
not fie done better than by taking a concrete case. Suppose the 
Cramp Ship Building Co. should bid for a war vessel. The bid is 
accepted, and a contract is awarded to it. Of course, the Cramp 
Ship Building Co. can not do all the work. The building of a ship 
is little more, in fact, than the assembling of parts at the shipyard 
that are made in various parts of the country. It is, therefore, the 
intention of the Government and of the Cramp Ship Building Co. 
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that the latter will have^ much of its work done in other places ; so 
it makes contracts with other people — subcontracts, under the pro- 
visions of this bill; to do different parts of the work. One is for 
armor plate, another is for guns, and others for the thousand and- 
one other things that go to complete the ship. 

Now, how can the principal contractor, the Cramp Ship Building 
Co., recoup itself for the penalties Ayhich it has paid the Govern- 
ment for the violations of this act by the subcontractor and the sub- 
contractor of the subcontractor, for which it makes the principal 
liable to the Government? The requirement of the bill is that if 
any one of the subcontractors, doing any part of the work, allows a 
man to work more than eight hours in one calendar day $5 shall be 
taken out of the sum that the Government is to pay to the principal 
contractor, the Cramp Ship Building Co. Manifestly it can do it 
only in one of two ways. It must either make a contract with the 
subcontractor, stipulatmg that the amount of the penalties shall 
be. taken out of the contract price, or that he will repay them to it, 
or it has got to get a bond from this subcontractor. 

Now, this peculiar feature exists in this matter, that there is 
absolutely no relation between the amount of work or the contract 
price which the subcontractor stipulates for with the principal con- 
tractor and the penalties for violations. It may be that the sub- 
contractor has 100 men working on a small job and in the hurry on 
two closing days they work 15 minutes overtime whether intention- 
ally or imintentionally. The amount of penalties for one day for 
.100 men working over eight hours, at $5 apiece, would be $500^ and 
for two days it would be $1,000, and yet the subcontract may be 
for only a patch of armor not worth $1,000. 

Senator Swanson. Why could not the contractor very easily pro- 
vide with the subcontractor that he shall be held harmless from all 
impositions or penalties in the law on account of any of the viola- 
tions of the contract? 

Mr. Davenport. I say he has got to do it, one way or the other. 
He makes a stipulation of this kind. The work goes on, but the 
subcontractor is delayed in getting his material. It may iron or any 
one of a dozen things. The principal contractor's work is, in turn, 
delayed by this delay, and, in a great hurry for that work, he says 
to his subcontractor, '' You should have furnished me with this article 
ere this, and T want it." "' Well," the subcontractor says, " it will be 
necessary for me to work a little overtime to get this out " ; or the 
foreman may, unknown to either the subcontractor or the contractor, 
permit the men to work more than eight hours, and the article is 
finally provided and sent and accepted by the principal contractor. 
The principal contractor presently goes to' the Government for his 
money for his job, and is met by the inspector's return that on this 
subcontractor's job at Bethlehem or at Pittsburgh 100 men worked 
two days oveilime and that there are a thousand dollars to be held 
out from this money due the principal contractor from the Govern- 
ment. 

Now, suppose the subcontractor says to the principal contractor, 
"I want my money." The latter says, "Why, the Government has 
held up my money due jne on my contract because of your viola- 
tions of the law." " AVell," says the subcontractor, " I can not help 
that, but is there not some way out of this? I^et us go up to see 
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the President and ask him to remit these penalties, as he might do 
under certain conditions under this bill."' But the President says. 
"I am here to enforce the laws, not to play favorites, and I am 
going to see that they are enforced, and I will not give you any 
relief." Thereupon the subcontractor says to the principal con- 
tractor, " Pay me my money. You have had the article. I gave you 
a good job for a low price, and you took that article under such cir- 
cumstances that you ought not to claim from me any such penalties." 

In other words, in one way or another, either by receiving the 
article, knowing there had been a violation of the law, or in any 
other of a dozen ways, there may have been a waiver by the princi- 
pal of his claim against the subcontractor for the penalties. The 
parties do not come to any terms, and the Bethlehem Steel Co., the 
subcontractor, then goes to Senator Borah, as his attorney, to ad- 
vise in the matter and to bring suit. Senator Borah, as his attorney, 
might say. " Under the circumstances you state, between man and 
man, you are entitled to your money," and starts the suit. Where 
does he bring suit? He must bring it in. a St Ate court, because the 
Bethlehem Steel Co. and the Cramp Ship Building Co. are both 
citizens of the same State. So he brin^ it in the State court, and 
the attorney for the Cramp Ship Building Co. comes in says, "We 
will fight this suit. We will object to the jurisdiction of the court, 
in the first place, because the intent of this la^v is that that con- 
troversy 

Senator Swanson. What difficultv would arise there? 

Mr. Davenport. No difficulty would arise, because the court would 
sustain the suit. 

Senator Swanson. You say that individuals have an unlimited 
right to contract among themselves and mate that provision be- 
tween individuals ; that it is an individual right 

Mr. Davenport. I have just said it. 

Senator Swanson. To contract with a subcontractor? 

Mr. Davenport. But a man can not contract himself out of the 
right to have his litigation carried on in the regular judicial tri- 
bunals. 

Senator Swanson. But he can make a contract requiring" 8 hours' 
work. There is no limitation in the States upon individuals mak- 
ing a contract, and certainly the Federal Government does not inter- 
fere. Then, the only question would be as to the validity of the 
law as between the contractor and the Government. 

Mr. Davenport. There would not be any question about validity. 
It is a question whether or not he can perform his contract. 

The CiiAiR^rAN. Judge, suppose it was the State of Massachusetts 
which was enacting this taw, the business difficulties which you sug- 
, gest would arise ]ust the same; but nevertheless the State would 
have the undoubted right to enact such a law, would it not ? 

Mr. Davenport. I am talking now about this particular feature 
of the proposed law. 

The Chairman. I understand. 

Mr. Davenport. I say the situation that will inevitably arise — 
must certainly arise — will be that the principal contractor will be 
between the upper and the nether millstone. 

Senator Swanson. I can see 

Mr. Davenport. Allow me to follow out this thing to its conclu- 
sion. The principal contractor comes into court and defends, say- 
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ing: "Look at our contract here." "He has stipulated he wilt 
submit this controversy to the Court of Claims." "This law re-^ 
quires that the matter shall be litigated there, but, of course, the 
State court will say, for the reasons I have already urged, that the- 
contract to submit the controversy to the Court of Claims would 
be void. 

Senator Swanson. It is not a contract to submit it to the Court 
of Claims, but it is simply a privilege. I do not understand that it 
is a part of the contract. 

Mr. Davenpokt. I am talking now about a case where the contrac- 
tor should attempt to protect hmiself from these enormous penalties ; 
these ruinous penalties, which might destroy him a $500 job, per- 
haps entailing $10,000 worth of penalties. The way he tries to do 
it IS by a contract, and the only way he could protect himself would 
be either by some contract with a responsible party or by taking a 
bond that would be large enough to cover all contingencies. And I 
am talking about what would be the situation when the matter came 
to be litigated between the parties. 

On that point, of course, it is a matter for this committee to con- 
sider whether or not the situation likely to arise would not be such 
as to prevent all bidding on Government work. If so, it would be 
a most unwise provision on the part of Congress to require such a 
stipulation to be put in a contract. 

Senator Swanson. I should like to ask this question, because I 
have not investigated the legal part of it, just for my own satisfac- 
tion. . I understand you agree that the contractor and subcontractor 
would have a right to make between themselves a contract requiring 
the subcontractor to comply, so far as the contract is concerned, with 
the conditions that the (governments exacts of them. 

Mr. Davenport. Surely. 

Senator Swanson. That would be a legal contract? 

Mr. Davenport. Yes. 

Senator Swanson. Then, the only question would be whether the 
case should be brought in the Federal court or the State court, and 
the contractor could not deprive the subcontractor of his right to a 
remedy in the State court. Suppose he goes to the State court? 

Mr. Davenport. Suppose the contractor is beaten in the State 

court ? 

Senator Swanson. The State court could enforce the contract 
made between the two as individuals. 

Mr. Davenport. If the jury finds there has been a waiver, then, of 
course, the subcontractor will beat him in the State court. He gets 
a judgment and collects out of the principal contractor. But the 
money of the latter is held up by the Government for those very 
penalties, and a burglar could not get it out of the Treasury for him 
with a jimmy. 

The Chairman. That is not a new proposition for the Govern- 

ment. 

Mr. Davenport. What? * 

The Chairman. Taking money that it never pays back. 

Mr. Davenport. That is true, and unfortunate it is; but that is 
all the more reason why you ought not to put the principal con- 
tractor in such a position, because if you do, he will not take your 
contract at all. That is the force of my argument on this point. 
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The Chairman. I was looking at the matter purely from the legal 
capacity to do it. I understand you are now arguing the inadvisa- 
bility as a matter of policy. 

Mr. Davenport. Manifestly; and I have further pointed out to 
the committee the invalidity of the law, if it is intended to require 
the subcontractor to litigate his matter in the Court of Claims. 

Senator Swanson. It would seem to me that there would be a uni- 
form decision finally as to the validity of it, quod the Federal Con- 
stitution, because if there is involved a question of the Federal Con- 
stitution they could appeal to the Supreme Court for a decision, and 
the Court of Claims would be bound by what the Supreme Court 
Would ultimately say as to this provision. 

Mr. Davenport. Could you appeal to the Supreme Court of the 
United States from a State court on a question of fact as to whether 
or not there had been a waiver between the parties ? 

Senator Swanson. Xo; but you could appeal as to whether this 
provision of the statute requiring only eight hours of labor was con- 
trary to the Federal Constitution or not. 

Mr. Davenport. I started out to point out to the committee, in 
this particular phase of the matter, the situation which the prin- 
cipal contractor is going to be confronted with if he makes a con- 
tract with the Government under the provisions of the bill. I think 
I have discussed that matter sufficiently. Now, let us turn to another 
phase of the matter. It is contended that when Congress decrees 
that a certain contract shall be made that that is the end of the 
matter, and that even if the required provision transcends thfe 
powers of Congress no claim can be made further by anybody that 
there is anv invalidity in the law. That is the position Mr. Gardner 
takes in tke argument quoted from him." It is the position of a 
buccaneer who says the captain's throat is cut, and those of all the 
crew ; the ship is scuttled ; the carcasses are overboard ; we have your 
money; what are you going to do about it? That is the position 
the friends of the bill take in all their arguments addressed to the 
committee, and all their claims that there is no constitutional diffi- 
culty here. I put aside all that circumstance, and I want to pro- 
duce some authorities to the contrary of that position. 

Of course, every one knows that there is no way of getting any 
money out of the Treasury of the United States that is kept in there 
except by the will of Congress. You can not sue the Federal Gov- 
ernment. It can withdraw the privilege of being sued if it is ex- 
tended to them, and there then would be no means of getting it out 
of the Treasury. But that does not approach this question, because, 
in the first place, there are means by which you keep money in the 
Treasury, keeping it there lawfuly or unlawfully, constitutionally 
or unconstitutionally, right or wrong, but I am^ going to address 
myself to the proposition that the courts can look behind all this 
business and see what the real purpose of the law was and determine 
its validity in the view of what is thus discovered. 

Of course, we all know that the Supreme Court of the United 
States has held that you can not go to the debates of Congress for 
the purpose of ascertaining the meaning of the law. That has been 
repeatedly held. But it has been also held that you can go to the 
reports of committees and to the statements that are made by the 
chairman of the committee when he makes a report upon a par- 
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ticular bill, and also what was said in support of the bill by those 
who appeared before committees, in order to ascertain what was the 
real purpose of Congress in enacting a law. 

On that proposition, which is a preliminary one to what I wish to 
say, I want to call your attention to the fact that that point was 
specifically determined by the court. To make the point clear, if 
you will search the records of all the hearings that have ever been 
had before this committee or the committee of the Hoiise^ and all the 
reports that have ever been made by committee chairmen, and all the 
discussions that have ever been had in the House and in the Senate, 
you will find that there has never been any suggestion made that this 
legislation was enacted to conserve the interests of the Government 
as a contractor. It has never been stated that they could get work 
done cheaper, because, of course, the reverse would be true, nor that 
they would get it any quicker. They would get it not so quick, be- 
cause men can not do as much in 8 hours as in 10. Nor is there any 
contention that the quality of the work would be improved by cutting 
a man off at 8 hours rather than allowing him to work 8 hours and 
15 minutes. 

So the situation that will be presented to the courts, whenever thev 
have occasion to pass upon this. law, will be such as I have described. 
The contention has always been, a,nd solely, that it is for the benefit 
of the people generally. J will, j:*ead you a little on that poiut later. 

Senator Swanson. Your contention, I understand, is that. you have 
a right to go and examine all that to ascertain whether the law is 
constitutional or not, . , 

Mr. Davenport. That is it — whether the purpose of the law was 
to do something that it was legitimate for the Congress of the United 
States or whether it was to do something that; it was beyond the 
scope of its powers, and whether they were attempting to do by indi- 
rection what they could not do directly. 

The Chairman. Is there any doubt about the fact that whatever 
the purpose, if the language w^as in such a form as to be constitu- 
ticnal, the purpose would not control it? 

Mr. Davenport. The language of the proposed law. is that there 
shall be a certain provision inserted in the contract. If the insertion 
of the provision in the contract is beyond the power of Congress to 
enact, when that w^as the purpose for which it w^as put in, then the 
law is void. . 

Senator Swanson. Is there not this distinction, that the court has 
a right to look at the purpose with a view of interpreting the law to 
give force to the purpose of Congress, but not to look to the purpose 
to nullify it? 

Mr. Davenport. Surely the precise reverse is held by the Supreme 
Court of the United States. But let me get along step bv step. 
Here is the case of Binns v. The United States (194 U. S.). The 
question is as to what sources the court could resort in order to ascer- 
tain what was the purpose of Congress in the enactment of this law. 
I read from Binns v. The United States (194 U. S. Repts., p. 405) : 

, While it is generaUy true that debates in (Congress are pot appropriate 
sources of information from which to discover the meaning of the language of a 
stMtiite passed by that body (United States v. Freight Association, 100 V. S., 
21:K)-318), yet it is also true that we have examined the reports of rhe commit- 
tees of either body with a view of determining the scope of statutes passed on 
the strength of such reports. (Holy Trinity Church v. United States, 143 U. S., 
457, 464. ) 
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The case of Holy Trinity Church o. The United States (143 
U. S. Kepts., 457) is a very interesting one. That was a prose- 
cution for importing a minister into tne State of New York to 
preach, as it was claimed, in violation of the statute of the United 
States against importing contract labor, ilr, Warren was residing 
in England, and he came over here to preach under a contract. The 
contention was made that this was a violation of the law and im- 
porting laborers under contract, and the church was prosecuted for 
so importing him. In that case the court did exactly what I said the 
zouTt would do here in endeavoring to ascertain what was the pur- 
pose of putting these provisions in this law. Was it for the purpose 
of serving the interests of the Government as a contractor, or was it 
only an attempt to reach over into the jurisdiction of the States and 
regulate the relations between contractors and subcontractors, and 
subcontractors of subcontractors, and their employees? The court in 
that case proceeded to go to various sources for light, and among 
other things said, at page 464 : 

A siugular (.-ircumstauce throwluj; light upon the intent o.f Congresis is found 
in this extract from the report of the Senate Committee on ICducation and 
Labor recommending the passage of the bill. 

The Chaiuman. It read into the act an exception as to ministers. 

Mr. Davenport. Now, this is what I wanted to call attention to in 
this connection. What is the purpose of this bill ? 

Senator Swanson. How do you reconcile that with the Veazie 
Bank case, in Twelfth Wallace, where it Avas recognized fully that 
the purpose was to destroy State bank issues by using the taxing 
power? There was no other purpose, and yet the act was sustained. 

The Chairman. The oleomargarine case is the same. 

Senator Swanson. In the Veazie Bank case it was admitted that 
the purpose was to use the taxing power of the Government to de- 
stroy State bank issues, and the act was sustained without reference 
to the purpose in vicAv, ho far as the tax was concerned. 

Mr. Davenport. But surely in that law there was both a legitimate 
and an illegitimate purpose m view. The court held that the legiti- 
mate purpose sanctified it. 

The point here, if I have succeeded in impressing it on the com- 
mittee, is that it is manifest that there is absolutely no connection 
between the provisions of this bill and the legitimate purposes of 
the Government in making a contract. On that point let me call 
attention to a case comparatively recently decided, Lochner o. New 
York, 198 United States, where the court held that a la^v of the 
State of New York expressly declared to be passed as a police regu- 
lation, and therefore of course within the power of the State to 
pass, was utterly null and void, because though the legislature 
called it such a law, and declared they passed it as such, in effect and 
in reality it was not such a law, and the United States Supreme 
Court declared the law unconstitutional. Let me read a little as 
perhaps throwing light on the subject, and it is the point of the whole 
decision. It is the case of Lochner v. New York (198 U. S., p. oG) : 

It must, of course, be couceded that there is a limit to the valid exercise 
of the police power by the State. There is no dispute concerning this general 
proposition. Otherwise the fourteenth amendment would have no efficacy 
and the legislatures of the St«ntes would have unbound power, and it would be 
enough to say that any piece of legislation was enacted to conserve the morals, 
the health, or the safety of the people; such legislation would be valid, no 
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aiMtter how absolutely without fouudatlou the claim might be. The claim of 
the i^olice power would be a mere pretext — ^become another and delusive name 
for the supreme sovereignty of the State to be exercised free from constitu- 
tional restraint. This is not contended for. In every case that comes before 
this court, therefore, where legislation of this character is concerned and 
where the protection of the Federal Constitution is sought, the question nec- 
essarily arises: Is this a fair, reasonable, and appropriate exercise of the police 
power of the State, or is it an unreasonable, unnecessary, and arbitrary inter- 
ference with the right of the individual to his personal liberty or to enter into- 
those contracts in relation to labor which may seem to him appropriate or 
necessary for the suport of himself and his family? Of course the liberty of 
contract relating to labor includes both parties to it. The one has as much 
right to purchase as the other to sell labor. 

The court held that the law expressly declaring that it was passed 
to conserve the well-being of the community and therefore within 
the police power of the State, limiting the hours of labor in bakeries 
to 10 hours a day, was void because, tnough it was called such a law, 
it was not such a law. 

The Chairman. Would not the reverse of that be true? 

Mr. Davenport. What is that? 

The Chairman. If Congress should say that it was passed for a 
reason and it had no right to pass it, but the court should find there 
was a valid power for passing it, it would be a valid law. 

Mr. Davenport. Probably. 

Senator Swanson. I will merely ask for information, because it 
has been a long time since I have looked into those cases. Have you 
any case there holding that the court can examine the purposes of 
Congress in passing a law if it is a le^al enactment on its face and 
within the powers enumerated or implied and declaring it null and 
void on account of the purpose of Congress in passing it? 

Mr. Davenport. No; but I have read one or two cases here where 
the law was passed ostensibly by Congress to accomplish a certain 
result, and the court held that it was beyond the power of Congress 
to pass it. The court looks into it and sees whether or not it is within 
that power. 

Senator Swanson. The impression I had was that that line of cases 
permitted the court to examine into the debates of Congress, the pro- 
ceedings and reports of committees, to ascertain the purpose or pub- 
lic policy in passing the law in order to giye an interpretation to the 
language used and not for the purpose of nullifying it. If Congress 
has the power the court can not nullify it, but they want to get at 
what was the real public purpose in using the language, and conse- 
quently the court tried to give an interpretation to it. 

Mr. Davenport. I advance this proposition, and would maintain it 
against all comers, that when the Congress of the United States 
undertakes to pass a law for the purpose of accomplishing something 
which is not within the scope of its power the court will Took into it, 
and if it ascertains that that law which was declared to be passed for 
one purpose was actually clearly passed only and solely for another 
purpose, which is beyond its powers, the court will hold that the act 
is invalid. 

I read further from the case of Lochner v. New York, and I read 
on page 64 as follows : 

It is Impossible for us to shut our eyes to the fact that many of the laws of 
this character, while passed under what is claimed to be the police power for 
the purpose of protecting the public health or welfare, are, in reality, passed 
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from other motives. We are justified in saying so when, from the character 
of the law and the subject upon which it legislates, it is apparent that the 
public health or welfare bears but the most remote relation to the law. The 
purpose of a statute must be determined from the natural and legal effect of 
the language employed, and whether it is or is not repugnant to the Constitu- 
tion of the United States must be determined from the natural effect of such 
statutes when i)ut into operation, and not from their proclaimed purpose. (Min- 
nesota v. Barber, 136 U. S., 313 ; Brimmer v. Rebman, 138 U. S., 78.) The court 
looks beyond the mere letter of the law in such cases. (Tick Wo v. Hopkins, 
118 U. S., 356.) 

II is manifest to us that the limitation of the hours of labor as provided for 
in this section of the statute under which the indictment was foiuid and the 
plaintiff in error convicted has no such direct relation to and no such substan- 
tial effect upon the health of the employee as to justify us in regarding the sec- 
tion as really a health law. It seems to us that the real object and puriwse 
were simply to regulate the hours of labor between the master and his em- 
ployees (all being men, sui juris) in a private business, not dangerous in any 
degree to morals or in any real and substantial degree to the health of the 
employees. Under such circumstances the freedom of master and employee to 
contract with each other In relation to their employment, and In defining the 
same, can not be prohibited or Interfered with without violating the Federa' 
CJonstltution. 

Senator Swanson. Those cases seem to confirm the proposition of 
the chairman that it is what is written in the law and its natural 
effect and not the purpose declared by Congress or anybody else ; that 
is, to determine whether it is constitutional or unconstitutional. 

Mr. Davenport. That may be the inference the Senator draws 
from it, but what it says I have read. 

Senator Swanson. It saws the purposes declared do not affect the 
law; but it is what is contained m it, and the natural effect of the 
language. 

The Chairman. As I understand it. Judge Davenport, it would 
not make any difference what the purpose of Congress was if as a 
matter of fact the language of the law brought it within the power 
of Congress to enact it. Congress might have had an entirely 
different purpose; but if Congress had me constitutional power to 
enact it, the purpose would not control. 

Mr. Davenport. That is all right; but how does that meet the 
situation here? 

The Chairman. It meets it in precisely this way — that we might 
pass this law for the purpose of bettering the health and sanitary 
condition and conserving the lives of the employees, but 

Mr. Davenport. Yes. 

The Chairman. But if the Supreme Court of the United States 
had come to the conclusion that while that purpose, if it should be 
followed out, would not be one which we could enact into law, yet 
if from another power, the authority of the Government as a con- 
tracting party, we could pass it, the court would undoubtedly sustain 
the law. 

Mr. Davenport. Of course the force of what I am saying is that 
the whole record here shows that the idea of the legislative body 
in passing this law would be not to subserve the interest of the Gov- 
ernment in the least as a contractor but only to control the relations 
between individuals not within its power, and that being so, the 
law- would be void. 

But passing that proposition, I want, incidentally, to lay before 
the committee one or two explanations that have been given of the 
purpose of this proposed law. The purpose is thus stated by Mr. 
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Gonipers in the report of the hearings before the House committee on 
the 8th of April, 1902, page 213. He said : 

Judge Payson did me the honor and did our movement the honor to state 
concisely our position so far as this bill is concerned. That is what we hope 
to jiccomi)lish. We believe exnctly what some of the employers who ai)peared 
before this committee and other committees say. We believe it will not be 
long when the eight-hour law shall pass, and I trust it ipay pass. If this bill 
shall become a law, it will not long be possible to operate one branch of a 
plant on the eight-hour basis and another upon the ten-hour basis. 

In 1904, the same matter being under consideration by Mr. Gom- 
pers, he used the following language : 

We have been asked, " How far does this bill go? How far do you want It 
to goV" If we are candid, and we desire to be, as to how far, we would answer 
until it reached every man, woman, and child who works in the United States. 
And I trust that statement will be broad enough and comprehensive enough to 
satisfy the opponents of the bill. 

From statement of Samuel Gompers before the House Committee 
on Labor, February 18, 1904, as to purpose of bill to prevent over- 
time: 

Mr. GoEHEi.. I do not want to interrupt you; but I am afraid you did not 
quite get my question. My idea as a legislator is to look At the.provisio^^s.oj? the 
bill that we are to recommend. One of the provisions of this bill will absolutely 
prohibit a man from working longer than eight hours. 

Mr. Hughes. Except In cases of emergency. 

Mr. GoEBEL. Except, of course, in cases of emeirgency. What I want to know 
is, whether the interests that you represent desire a limitation, o^ their right 
to labor longer than eight hours, If by contract it could be uiadp so? 

Mr. Gompers. I would say that we want the hours of labor reduced, and we 
want no overtime. We want no man to have even the opportunity of overtime — ■ 
we put it strongly — unless there be an extraordinary emergency, as already 
indicated in the provisions of the bill and as already stated by others before 
this committee. 

Let me say, too, in further answer to this question, that in any given Industry 
operated under modem conditions, a man can not find opportunity for overtime. 
Men are employed for eight hours, and at the end of eight hours other men 
take their places. If plants operate 16 or 24 hours and have two shifts of men. 
they change at 12 hours. If the plant operates 10 hours a day, they close down 
at the end of the 10 hours, and no man can get a chance to work overtime In 
any modern industrial plant, even if he wants to. 

Mr. GoEBEL. Overtime, as I said before, means time over above a limited 
time. I^et me suppose a case where a contractor having Government work to 
do would say to his men, " Let us agree here that you work 10 hours instead of 
eight, or nine hours instead of eight" This bill would absolutely prohibit that. 
It would, therefore, of course, infringe upon the Inherent right every man has to 
labor as long as he pleases, and to make such a contract as he pleases. In any 
operation or any line. What I am trying to get at is, in such an instance or such 
a case do you contend that they should not have the right to enter Into such a 
contract? 

Mr. Gompers. Yes, sir. 

Statement by Hon. John J. Gardner, of New Jersey, chairman of 
the House Committee on Labor, at pa/a^e 121 of the hearings of that 
committee in May, 1906, Fifty-ninth Congress : 

Mr. Payson said: 

Before proceeding In an Informal way, perhaps it would be better to under- 
stand one another. The chairman of the committee announced when I was In 
my seat that this bill originated In the committee; that nobody had requested 
to be heard except those he mentioned, and I would be glad to ask the chair- 
man exactly what he meant by that — ^that this bill originated In the committee — 
that Is, it was the bill that passed the last Congress? 

The Chairman. What the Chair meant precisely by that is this: There is no 
secret about It. 

Mr. Payson. There ought not to be. 
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The Chaibman. There have been bills— certainly a bill, and I think bills- 
aiming at just what this bill jiiins at, so far as the intention ?ocs, before the 
Labor Committee of e\'ery Oongress of which I have known anything? by per- 
sonal contact. They have always been favored and contested hete in committee 
during the whole of Congress and have generally gone down, I think, for the 
reason that the fullest discussion of them has seemed to develop the fact that 
none of the bills; if passed, would accomplish the end at which they have beini 
aimed. 

Mr. Payson. To wit? 

The Chairman. The reaching of work done for the Government of the United 
States by contract or otherwise. That has always been the exi)rosse<l desire of 
those who have appeared In behalf of the measure, and I think I am correct 
in saying— Mr. Morrison, I think you hirVe nearly always been present? 

Mr. MoBBisoN. Yes, sir. 

,The Chaibman (continuing). That the bill has finally met its fate because 
its friends have become convinced that it would not reach the ccmtrncts at 
which it was aiming. In the last session, a number of such bills coming in, the 
chairman of this committee was requested to put in form, if possible, and in 
constitutional form, the objects that had been sought by such attempted legis- 
lation through several Congresses. The bill, precisely, I believe, in the form, 
with the exception of what we know as the Lacey proviso 

Mr. Payson. I do not remember that. 

The Chairman. It is the one excepting public military or naval works in time 
of war. So, so soon as the House met this year, Mr. Sulzer introduced a bill — 
I suppose of like character to the former bills which Irnve been Introduced — 
and it was a matter of rumor — I might say notoriety — that a flood of such 
bills was coming in, and it was thought, to avoid all matt^ of pride of opinion 
between gentlemen who might introduce this bill, that bill, and the other bill 
approved by the former Committee on Labor had better be introduced, and as 
I happened to be chairman of the committee in each Congress I have introduced 
it both times. The draft of the bill is mine, the chairman of the committee. 

The chairman referred to the decision of the Supreme Court yes- 
terday in the employers' liability case. In this connect i(m I want to 
direct the attention of the committee to another aspect of that de- 
cision which bears directly upon one of the features of thjs bill. 

You will observe that there are grave discriminations exercised in 
the bill between contractors and employers without any apparent 
reason for if. They arbitrarily select certain industries and single 
them out for the provisions of the bill to operate upon, and others 
situated precisely the same are exempted. That is discriminatory 
legislation. It is legislation which, if enacted by the States, as I 
have authorities here to show, would be prohibited on that ground 
and would be declared void. That is under the fourteenth amend- 
ment of the Constitution, which says that no person shall be deprived 
of life, libertj^, or property without due process of law, and no State 
shall deny to any person the equal protection of the laws. The same 
language is in the fifth amenciment of the Constitution, except tliat 
the fifth amendment does not contain the words " nor denv to anv 
person the equal protection of the laws." 

It has been a matter of great controversy as to whether or not 
the words, " deny to any person the equal protection of the laws," 
contained in the fourteenth amendment, are not, by necessary impli- 
cation, in the fifth amendment, because, as the Supreme Court says, 
the guarantee of the equal protection of the laws requires the guar- 
antee of the protection of equal laws. There has been controversy 
in regard to the point whether the phrase, "deprive any person of 
life, liberty, or property without due process of law," does not secure 
a person from attacks by Congress just as he is protected by the 
fourteenth amendment, from the acts of* a State legislature which 
denied to him the equal protection of the laws. There have been 
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various decisions of the Supreme Court skating around that proposi- 
tion. In the ease of Cottmg v. The Union Stock Yards Co., Mr. 
Justice Brewer discussed the proposition. Long before tKe provision 
was inserted in the Constitution of the United States by the four- 
teenth amendment and when there was only the provision in the 
constitutions of States that they should not deprive any person of 
property without due process of law, and when that provision was 
m the Constitution of the United States also, Mr. Justice Catron, 
who was then judge of the supreme court of the State of Tennessee, 
and afterwards a justice^of the Supreme Court of the United States, 
laid down some propositions on that subject. I read a little from 
what Justice Brewer quotes from page 105, of 183 United States, 
Cot ting V. Kansas City Stock Yards Company. Justice Brewer 
says: 

The possibility of such legislation suggests the warning words of Judge 
Catron, afterwards Mr. Justice Catron, of this court. 

Sen£(,tor Swanson. Judge Davenport, before you proceed further, 
do you think that is applicable to the exclusion section, section 2? 

Mr. Davenport. As to the exclusion section, you will notice that 
almost everybody is exempted from the operation of the law except 
the makers of armor plate. 

Senator Swanson. You do not think that the provision in the 
first section "that no laborer or mechanic," and so forth; that is, 
not including clerks 

Mr. Davenport. That includes everybody. 

Senator Swanson. Everybody except, possibly, clerks. You do 
not think that is contrary to the excluding section ? 

Mr. Davenport. The excluding section is the discriminating law. 

Senator Swanson. Except as to armor plate. 

Mr. Davenport. I was about to call the attention of the committee 
to certain authorities which hold that there is the same inhibition 
on congressional legislation against class legislation, under the fifth 
amendment, that there is under the fourteenth amendment, although 
the words " no State shall deny to any person the equal pK)tection of 
the laws ■' in the fourteenth amendment are not in the fifth amend- 
ment. 

Senator Swanson. Your contention being that laborers and me- 
chanics are protected generally but some are excluded from protec- 
tion in the bill? 

Mr. Davenport. Not only those laborers who have not the privi- 
lege of working as much as they want and of earning as much money 
as they want under this law, but also different contractors and sub- 
contractors are discriminated against without any reason for it. 

Now, if the committee cares to examine the case Vanzant v. Wad- 
del, in 2 Yerger, Tennessee, they will see that Justice Catron lays 
down the proposition that the phrase "no State shall deprive any 
person of life, liberty, or property without due process of law " im- 
ports the same thing as is imported by the phrase " no State shall 
deny to any person the equal protection of the laws." I submit for the 
record what Judge Catron says on pages 269 and 270 of 2 Yerger in 
the case of Vanzant v. Waddel : 

That a partial law, tending directly or Indirectly to deprive a corporation 
or an individual of rights to property or to the equal benefits of the general 
and public laws of the land, is unconstitutional and void we do not doubt. Our 
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entire approbation is accorded to the decisions cited in tlie causes of Dartmouth 
College V. Woodward (4 Wheat. Rep., 518) and Holden v. James (11 Mass., 
396). Our constitution, article 11, section 8, declares, "That no free man shall 
be deprived of his life, liberty, or property, but by the judgment of his peers or 
the law of the land." The clause " law of the land " means a general and public 
law, equally binding upon every member of the community. Our colonial 
history will best teach its meaning. Our ancestors were taught it by being 
transported across the Atlantic for trial, by the Boston port bill and other 
British legislation. A careful examination of Marshairs History of the Colonies, 
particularly the thirteenth and fourteenth chapters, and of Smolletfs and 
Bissett's History of England, especially volume 1, chapter 12, of thfe latter, 
will greatly tend, it is apprehended, to change the opinion of the counsel of the 
plaintiff, who contended in argument that this term had no definite meaning — 
a\t least not the one here ascribed to it — and that it answered no useful purpose 
In the constitution. Notwithstanding the provision, is it to be supposed the 
legislature, equally with the Governments of France, Russia, or Turkey, is sov- 
ereign in this respect, even retaining the powers of individual proscription 
extending to banishment, as well as power to legislate partially in reference to 
particular individuals affecting their rights by partial and extraordinary 
remedies? 

The right to life, liberty, and property, of every individual, must stand or 
fall by the same rule, or law that governs every other member of the body 
politic, or "land," under similar circumstances; and every partial or private 
law which directly proposes to destroy or affect individual rights, or does the 
«ame thing by affording remedies leading to similar consequences, is unconsti- 
itutional and void. Were this otherwise, odious individuals and corporate bod- 
ies would be governed by one rule, and the mass of the community who made 
the law, by another. The idea of a people through their representatives making 
laws whereby are swept away the life, liberty, and property of one or a few 
citizens, by which neither the representatives nor their other constituents are 
willing to be bound, is too odious to be tolerated in any government where free- 
«dom has a name. Such abuses resulted in the adoption of Magna Charta in 
lEngland, securing the subject against odious exceptions, which is, and for cen- 
turies has been, the foundation of English liberty. Its infraction was a leading 
cause why we separated from that country, and its value as a fundamental 
rule for the protection of the citizen against legislative usurpation was the 
reason of its adoption as part of our Constitution. (See 2 Inst. 46, and the 
Declaration of American Independence.) 

Yesterday the Supreme Court of the United States in reviewing 
-a decision of the supreme court of Connecticut touched upcn this 
question. It would have been very easy for the court in that case to 
have the objection to class legislation that has no application to lejris^- 
lation by Congress, and that notwithstanding the words of the fifth 
amendment of the Constitution, Congress is at liberty to make arbi- 
trary distinctions and deprive one person of a right which it grants 
to another or leaves to another without any real reason tor the 

discrimination. ^ « mi i_ • 

Now, what did the Supreme Court say yesterday? The chairman 
of the committee heard the decision read. He will remember how 
carefullv Mr. Justice Vanderventer in announcing the opinion took 
pains to^ show that the law was based upon sufficient reasons for the 

classification. . - j.x^ t\' 4. - t^ * 

The same question has been up here in a case m the JJistrict or 
Columbia wittiin a few^ years. I contend that the addition of the 
words " no State shall deny to any person the equal protection of the 
laws," contained in the fourteenth amendment, add nothing to the 
other provisions of the same amendment which say ^' no State shall 
deprive any person of life, liberty, or property without due process 
of law ;" that they are implied in the phrase " shall not deprive any 
person of liberty without due process of law ;" and that there is the 
same inhibition upon the Congress of the United States against class 
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legislation by virtue of the fifth amendment that there is against 
the State by virtiie of the fourteenth amendment. 

In that view, look at the provisions of this bill. What more un- 
reasonable, harsher, more imsatisfactory discriminations could be 
put into a law than exist in this proposed law? I submit to the 
committee that those provisions in this proposed law would in- 
validate it. 

The Chairman. Judge Davenport, we are about to adjourn. Will 
vou cite the cases to which vou referred? 

Mr. Davenport. The case of Low v. Rees Printing Co., 41 Ne- 
braska, 127, is a splendid case. The court, in delivering the opinion^ 
say: 

The first section of the statute under considerutiou provided what uuiuber of 
hours should constitute a legal day's work for all classes of hiborws except 
those engaged in farm or domestic labor. The argument made in favor of the 
necessity that each day the excess over eight hours should be devoted to rest, 
recreation, and mental improvement loses much of its force when these very de- 
sirable benefits are by statute itself restricted to certain defined classes of labor- 
ers, no one of which, independently of the statute, devotes so many hours to 
labor as do the classes denied the protection of the statute. Legislation of this 
kind is always fraught with danger, hence arose the prohibition of special 
legislation, wlien avoidable, w^hicli is found in our State constitution. 

The next is 21 Colorado, where, under their procedure, the supreme 
court of that State gave its opinion as to the validity of such a law. 
I refer to 21 Colorado, page 29, the case entitled " In re Bell, a bill 
providing that eight hours shall constitute a day's labor," on the 
point that these parties can not contract away their right, and that 
the insertion of such a provision in the contract would not be worth 
a snap. 

I refer to the case of the People ex rel. Rodgers v, Coler, 166 Xcw 
York, page 21, where they held that the fact they had written into 
the contract the provisions of the void statute and agreed to be 
bound by it amounted to nothing. 

AVe have already seen that it is" no answer to the relator's claim to be paid 
what is justly due to him to say that he has consented in the contract that 
it should be forfeited to the city in the event of a violation of the labor law. 
The question does not originate in any agreement voluntarily made, but arises 
out of the statute, and the validity or invalidity of that enactment is the fun- 
damental question. Neither the city nor the contractor had any interest in 
these stipulations. They are in the contract only by force of the mandate 
of the statute, and, unless the legislature had power to frame the contract 
in that respect, their presence is of no consequence. The city could not main- 
tain any action for damages for violation of these stipulations by the con- 
tractor, for the plain reason that it was impossible for it to sustain any dam- 
ages under the circumstances. These provisions are a part of the contract 
in form only, since they lack the one most essential element of everj^ contract, 
namely, the consent of the [mrties. The obligations and legal effect of a 
promise or engagement imported into a contract by force of a statute, as in 
this case, whereby the contracting parties agree to obey or execute some law, 
depend entirely upon the validity of the law. Every person is bound to obey 
the law, irrespective of any express agreement on his part to that effect, but 
he does not incur any liability or i)enalty for breach of an agreement to obej^ 
a void law. Such a promise or agreement can not survive the statute upon 
which it is founded, but must fall with it, since it can have no independent 
existence avising from the consent of the parties or the meeting of minds. 
No one would claim that the terms of the contract precluded the relator from 
the recovery of what Is due to him for the work but for the law which is 
behind it. The effect of this statute was to make the city a trustee or iustru- 
• ment for the enforcement of the law in the interests of the i)ersons for whose 
benefit it was enacted, and thus the powers and functions of the municipality 
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are employed for purposes foreign to those for which they were created and 
exist under the Constitution. . ,• »..t 

That case, however, is cited in the case I referred to the other 

day — City of Cleveland v. Construction Co., 67 Ohio State, page 
193. I read from the syllabus of the latter case: 

Where a statute peremptorily requires certain stipulations or agreements to 
be inserted in a contract, and the same are, by force of such • statute and 
because of its provisions, inserted by the contracting parties in their contract, 
the obligatory and binding force of such stipulations and agreements so 
inserted depends upon the validity of the statute requiring their insertion*. 
And where such statute is itself unconstitutional such stipulations and ajjree- 
ments, although incorporated in the contract, are In law without any obla- 
tory or binding force upon the parties to said contract. 

I thank the members of the committee for their patience. 

(The committee, at 12 o'clock and 10 minutes p. m., adjourned 
until Thursday, January 18, 1912, at 10 o'clock a. m.) 



THXTIISDAY, JANUARY 18, 1912. 

United States Senate, 

COMMITl^EE ON EDUCATION AND LabOR, 

Washington^ D. C, 

The committee met at 10 o'clock a. m. 

Present: Senators Borah (chairman), Page, Shively, and Marline. 

Daniel Davenport, counsel of the American Antiboycott Associa- 
tion; Arthur E. Holder, of the legislative committee, American 
Federation of Labor: John A. MofRtt, of the legislative committee. 
American Federation of Labor; and Albert H. Walker, of New York 
City, appeared. 

STATEMENT OF DANIEL DAVENPOET, COUNSEL OF THE AMEBI- 
CAN ANTIBOYCOTT ASSOCIATION— Continued. 

IVJr. Davenport. Mr. Chairman, I crave the permission of the 
committee for a few moments to state a couple of matters which I 
intended to elaborate upon the other day, but when the hour of kd- 
journpient was reached I had not reached them. 

I want, first, to direct the attention of the committee to the fact 
that this proposed law is general in its operation and covers contracts 
made with the Government, apparently both work done on Govern- 
ment works and also work done for the Government; second, w6t*k 
done for the District of Columbia; and third, work done for the 
Territories. I wish merely to call the attention of the committee 
to the fact that these principles apply, under the decisions which 
I have cited, to worfe done for a principal, the sovereignty, and' work 
done for subordinate instrumentalities of that Government. The 
chairman will remember that in the Ohio case much stress was laid 
upon that distinction. 

The District of Columbia, under the act creating it and now in 
force here, is a municipal corporation, although, as Chief Justice 
T^Tiite says, the Congress when it legislates in regard to its business 
is pro hac vice its common council, you may say, and the citizens of 
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the District of Columbia have peculiar interests and rights growing 
out of that relation which they would not have as citizens of the 
United States. The funds that are raised by taxation can not be 
diverted for any other purpose under the principles of our Govern- 
ment, the Supreme Court says, and the title to the buildings belong- 
ing to the District is in the municipal corporation fciown as the 
District of Columbia. In support of those propositions I would 
refer the committee to the case of Bailey v. the District of Columbia, 
m 171 United States, where the statement is made as to the fact 
that it is a mimicipal corporation. 

The relation of the Territories is also peculiar. Of course, when 
this law was first thought of and proposed and supported here there 
were a good many Territories, but they have gradually become less 
ih.num^ter, until, as I understand, there are now but two Territories, 
Alaska and Hawaii. Hawaii is a municipal corporation of a sort, 
and has, I understand, a legislative body of its own. The Territory 
of Alaska is also a subordinate and independent body, though it has 
no legislative body to enact legislation in regard to it. The proposi- 
tions in regard to that are found in Binns v. The United States, 
heretofore cited by* me, which incidentallv lay down the proposition 
that Congress could not tax the people of Alaska and use the money 
for any other than the local uses. 

The other point to which I want to direct the attention of the 
committee is this : In my opening remarks the first day in regard to 
this bill I stated that, according to my construction of it, all persons 
coming within the provisions of the act of 1892 would be suDJected 
to the provisions of the act of 1892 as now, and also to the provisions 
of this bill, so that a contractor on a public building here would be 
not only liable for criminal prosecution and punished, as is provided 
in that act for a violation of the law, but he would also be subjected 
to the penalties of this bill if he violated it. But, as I think I sug- 
gested to the committee, and if not I want to call the attention of 
the committee now to the fact that that is not the construction put 
upon it by the officers of the Government. 

In 1904, when we had a discussion of this matter before the House 
Committee on Labor, the whole question as to what was covered by 
the bill and its provisions, much to the disgust of Mr. Gompers, as 
he thought for purposes of delay, but as everybodv else thought for 
the purpose of gettmg valuable information from that source, was by 
that committee referred to the Secretary of Commerce and Labor, 
then Secretary Metcalf. He made a report which is no doubt ac- 
cessible to the committee. I think it must be among the files. In that 
report he stated that he had taken the opinion of the solicitor of the 
department as to the scope of the bill. This report was submitted 
January 27, 1905, as will appear from House Document No. 413, 
"Report by Hon. Victor H. Metcalf, Secretary Department of Com- 
merce and Labor, on House bill 4064, eight-hour bill, submitted by 
resolution by the Committee on Labor of the House of Eepresenta- 
tives April 13, 1904," and printed at the Government Printing Office 
in 1905. After embodying in his report the opinion of the solicitor, 
Secretary Metcalf continues as follows: 

It should be stated in this connection that the solicitor of the department 
supplemented the report made in the above letter by a verbal statement to the 
effect that, according to his interpretation of the last sentence in the bill, the 
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contracts falling within the scope of the law of August 1, 1892, would not be 
affected in any way by the proposed bill, but would continue to be governed 
by the provisions of that law. 

Of course, such a construction as that would, if correct, defeat 
the intent of the proponents and friends of this legislation. As I 
said, it is not the construction which I had myself supposed to be 
proper. 

But I want to say to the committee in connection with the matter 
of the constitutionality of this bill, which I understand the chairman 
of the committee desired to be discussed, and only that to be discussed, 
at this stage of the hearing, if the opinion ox the solicitor of the 
Department of Commerce and Labor is not correct and my construc- 
tion is correct, then those contractors who do work upon what is 
called the public works particularly are discriminated against in 
violation of the principles of the Constitution to which I referred. 
For see what happens : A contractor who makes a contract to build 
a battleship in his own yard, the title of which is not to be vested in 
the Government until completed and satisfactory performance and 
delivery as contemplated by the contract, is not to be subjected to. 
criminal prosecution, whereas a contractor who is doing the same 
thing in repairing a battleship, or who is doing work upon a public 
building in the District of Columbia, or on the new buildings that 
it is the intent of Congress to erect for various departments here, 
who by the terms of the law of 1892 is also subjected to criminal 
prosecution, would be amenable. 

In view of the principles which I claim control Congress equally 
with the legislatures of the States, though the prohibition on the 
action of the States by the fourteenth amendment is covered by the 
words " deprive any person of life, liberty, or property without due 

f)rocess of law, or deny to any person the equal protection of the 
aws," I contend, and t think the trend of the judicial decisions is, 
and as I expect some time or other when they can not dodge it the 
Supreme Court of the United States will declare, that " deny to any 
person the equal protection of the laws " is by necessary implication 
expressed in the words " deprive any person of life, liberty, or prop- 
erty without due process of law," as is indicated by the decisions 
which I have heretofore cited in this discussion. 

I thank the committee for its patience in listening to me. 

The Chaibman. We are much obliged to you. Judge. 

Is there anyone present who desires to be heard? 

Mr. Walker. Mr. Chairman, I wish to occupy a few minutes. 

The Chairman. The committee will be pleased to hear you. Judge 
Walker. 

STATEMENT OF AIBEET H. WALKER, OF NEW YORK CITY. 

Mr. Walker. Gentlemen of the committee, my attention was called 
to this subject only two days ago by Senator McLean, of Connecticut, 
who asked me to compare the till before the committee with the ex- 
isting law and form and state my opinion as to the relations of the 
two propositions to each other; and afterwards I was consulted by 
Senator Crane of Massachusetts upon the subject, and he suggested 
that I should appear before the committee and say all that occurs 
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I'elative to the expediency or otherwise of the proposed enactment, 
which has already passed the House of Representatives. 

The construction which Mr. Davenport says was placed upon the 
last sentence of the proposed bill by some executive officer of the 
Government is one that never would have occurred to me spontane- 
ously, because it seems to me to be very plain that the building ques- 
tion is in addition to the existing law and not in substitution for any 
portion of the existing law. The existing law provides tliat when 
work is done for the Government on public works the eight-hour rule 
shall be observed. The present statute covers not only work done for 
the Government in public affairs — i^reat improvements — but also all 
work done in factories throughout the United States for commodities 
or articles that are to be purchased by the Government or that are 
made under contract for the Government. 

The Chairman. You have reference to the present bill? 

Mr. Walker. Yes; to the present bill. That is the broad distinc- 
tion between the existing law and the present bill. 

Another distinction that next attracts the attention is that whereas 
the present law provides penalties for its violation by w^ay of fine 
and imprisonment, the proposed bill adds to those penalties in cases 
to which the proposed bill applies the forfeiture of $5 a day for each 
working man who is employed more than eight hours a day. 

Both the present law and the proposed bill contemplate the pos- 
sibility of emergencies arising where more than eight hours a day 
employment are necessary, and the present law provides that a per- 
son shall not be punished for violating the eight-hour law w^here 
those emergencies have arisen. 

The proposed bill also makes the same provision, but limits it in 
several respects, which seem to me to be highly objectionable. Diffi- 
culties are thrown around any attempt made by the owner of any 
factory to secure exemption from the' operation of this eight-hour 
rule on account of emergencies. The executive officers who are 
charged with the enforcement of the proposed enactment in the first 
instance fix those penalties, $5 a day for each person, and if the 
money is to be recovered, on the plea that the employment of the 
workmen moire than eight hours was exclusively on the ground of 
emergency, that money can be recovered only with difficulty and ex- 
pense and delay; and the parties who decide whether it shall be 
recovered are not courts, except, that an appeal lies. to the Court 
of Claims ultimately in case the claim of the individual who claims 
that money that has been forfeited ought to be paid back to him 
goes to the expense and incurs the delay of an appeal to the Court 
of Claims. 

Then, also, in cases of public emergency the action of the Presi- 
dent of the United States has to be called into account, according to 
the proposed bill, and nobody short of the President of the United 
States can. In a ca$e where an emergency arises in time of war or 
when war is imminent and it becomes necessary to work more :tl\an 
eight hours a day, it is the President of the United States who gives 
the dispensation, and ik) lower officer of the Government can. do. so. 

Those are the steps which impress one as beii;ig the most i^ijiportaait 
steps forward that are proposed to be taken by the legislation w^idi 
has passed the House. 
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Now, assuming that that legislation is to be considered by itself, 
without regard to th^ existing law^ it seems' to me it would be highly 
objectionable, and I should learn of its passage with deep regret. It 
is a mistake to suppose that laboi^ is a curse or an evil. It is a 
blessing. 

The Chairman. That is true. Everyone concedes that, Judg^. 

Let me put a Question to you. This is evidently what necessitates 
this kind of legislation. The report of the Department of Comhierce 
and Labor shows that in the steel industry there are about 30,000 
men working 84 hours in a week ; that they work 12 hours a day, and 
upon a change of shift they work from 18 to 24 hours a day. Nx>w, 
what would von do with that kind of a condition, because such con- 
duct toward the laborer must brutalize him more than slavery would? 
The slave owner would take better care of his possession than does 
the steel industry with its employees under those circumstances, if 
those circumstances are true. What would you do with that kind 
of a condition? 

Mr. Walker. If I was a benevolent despot, with power to give 
orders and have them take effect from one ocean to the other, I 
Would remedy that condition by prohibiting it. I do not think, 
however, I would go so far as to arbitrarily limit the hours of labor 
to eight. The hours that the chairman submits are, of course, ex- 
cessive, and to extort or to receive such services from laborers is 
oppressive and obnoxious in the last degree, and subject to the se- 
verest criticisms. But I would not go so far as to limit the hours 
of labor to eight. I would not do it if I could. But Congress is a 
body of limited powers. Of couree we know perfectly well that 
Congress has no power to regulate or right that wrong in respect 
to work done by the Steel Corporation for private purchasers. Con- 
gress has no right to interfere in the slightest degree with the 
matiuf acturin^ business in the States by direct enactment. Th^ only 
theory on which it is suggested that Congress can measurabljr right 
that wrong is the theory that Congress can buy merchandise and 
commodities or not buy them, as they please, and Congress can direct 
the executive officers of the Government not to buv merchandise from 
people who do oppress their workmen. 

Now, that goes very far in the direction of a congressional boycott, 
and I believe that the principle of the boycott is always wrong. If 
I choose to withhold my own individual patronage from some tailor 
or dry-goods merchant, I am not boycotting that tailor or dry-goods 
merchant, because he will not notice my absence and because there 
is no combination ; but if a hundred people combine together, or if 
a thousand people combine together to boycott a particular merchant 
or a particular tailor or a particular groceryman, we are violating 
what I consider ethical principles and also true economic principles. 
That is the boycott. 

Now, the United States in one sense is a unit and in another sense 
it is 3 coinbination. The Government is a unitarv Government, 
although I remember that many years ago Charles Sumner t6ok 
occasion to make an elaborate speech upon the question whether the 
United States indicates a singular or a plui^al noun. 

The Chapman. The Civil War really settled that. 

Mr. Walker. He made his speech after the Civil War, and he 
thought that there was occasion for him to insist upon the singular 
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view even then. But historically it is a combination of 13 States, 
which have been added to from time to time, until now the number 
is very much larger. If 13 States combine together to run the 
National Government and the National Grovernment has occasion to 
buy a great variety of merchandise, if Congress enacts a statute pro- 
viding that that merchandise shall not be purchased from people 
who do things which, though not violative of any national law and 
not violative of any law that could be passed by Congress, are ob- 
noxious to the ethical sense of Members of Congress, then, as far 
as I have thought of it, that is a power I am not able to distinguish 
from the principle of a boycott. • 

I am going to appear at 11 o'clock before the Judiciary Commit- 
tee of the House, but I have plenty of time to say what I wish to 
say here. I am going to appear there in opposition to the Wilson 
bill, which proposes to legalize the boycott. I am ^oing to tell the 
committee that if that bill is passed the boycott will be legalized, 
and if the boycott is legalized there will be placed in the hands of a 
few men, labor leaders, a power over the public greater than that of 
the President of the United States, a power to work evil greater 
than is in the hands of the President of the United States, because 
the practical limitations to the dominion over public welfare and 
public rights which can be wielded by an unlimited power of the 
boycott are limitations that I have not yet been able to ima^ne. It 
has been carried so far as the secondary boycott in the Danbury 
Hatters' case. The labor union boycotted the clothing merchants 
in San Francisco merely and only because those clothing merchants 
had on hand some hats that had been purchased in Danbury, Conn., 
whose conduct was objectionable to the labor union of that town. 

Senator Shively. It does not go beyond the secondary boycott. 

Mr. Walkee. It does not, but there is no natural limit. If boy- 
cotts are legalized the labor people will invent a tertiary boycott, 
and so on indefinitely. 

The Chairman. Judge, we as a committee here have a practical 
question to deal with. I know you have given a great deal of con- 
sideration to these matters. We are not a benevolent despot, but we 
are a Kepublic and primarily concerned in the welfare of our citi- 
zens. If the Republic can not take care of its citizenship so as to 
maintain a status of citizenship which will enable men to discharge 
the duties of citizenship, the Republic, of course, can not be a Re- 
public. I ask your attention for a moment in regard to this matter. 
What practical remedy have you for that situation? Is there any 
at all ? 

Mr. Walker. The remedy is with the States. I hold that under 
the police power of the States the State legislatures can regulate the 
hours of labor in accordance with their own ethical views. 

The Chairman. Then, as I understand, Judge, it is simply a ques- 
tion in your mind to the effect that we have not the constitutional 
power to regulate it. You concede that it ought to be done but 
claim that we have not the power to do it. 

Mr. Walker. You have not the power to do it directly, and this 
indirect method is objectionable on ethical and economic grounds. 

The Chairman. There is a good deal of ethics on the other side of 
the proposition so far as the fellows ivho work over there are con- 
cerned. 
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Mr. Walker. I realize, Mr. Chairman, that the labor conditions 
are very far from ideal. So is the whole of human life far from 
ideal. But ideal philosophers do not have power*to amend the Con- 
stitution of the United States and improve upon the work of the 
fathers. The fathers who framed our Constitltion did not contem- 
plate a solidified Bepublic that was going to administer equal and 
exact justice amonff all the citizens between the two oceans. They 
contemplated a Federal Republic, but the powers of the Federal Re- 
public were limited. The ^eory of the fathers was that such affairs 
as those we are contemplating now, the relations between employers 
and employed, were to be regulated by the States, and would be regu- 
lated by the States, and regulated by the States more wisely than 
could be done by Congress. 

There is not the sHg^htest doubit in my mind that the States have 
plenary power over this subject. The States can enact prefectly con- 
stitutional legislation which will right the great wrongs that the 
chairman has mentioned in respect to excessive labor extorted from 
the workers of the United States Steel Corporation. But the States 
have not done it as yet in any extensive way, and the States have not 
succeeded in inducing their own supreme courts to recognize the con- 
gtitutionality of any such measures upon that subject. 

Not long ago I heard an elaborate lecture by Col. Roosevelt in 
Carnegie Hall, entitled " The conservation of women and children." 
In that lecture he took the ground that civilization and its advance- 
ment is bound up more thoroughly in the conservation of women and 
children than it is in any other subject whatever. .He held that it 
was constitutional and in every way proper for the State legisla- 
tures to enact statutes that should relieve women and children from 
excessive hours of labor, and he severely criticized the Court of Ap- 
peals of the State of New York for holding that some statutes en- 
acted by the legislature of that State were unconstitutional in that 
behalf. I fully sympathize with the Colonel in all he said on the 
subject, not only in respect to his ethical views, which were lofty, but 
also in respect to his views on the constitutional question involved. 
It is my opinion that the court of appeals in that case and other high 
tribunals are somewhat too apt to unden^stimate ethical considera- 
tions as against technical considerations. 

The Chaihmak. Is not that tnie in matters of legislation a good 
deal, too? 

Mr. Walker. I regret to say it is. But while a constitutional 
consideration is in a sense a technical consideration, I do not think 
it is a technical consideration of such high order that even if this 
committee could be persuaded that they were sitting in Philadel- 
phia in 1789, with the knowledge that they have in 1912, they would 
five to the National Government more power than was given to it. 
t could not operate practically to extend the powers of the Na^ 
tional Government. I am not entirely sure that the best results 
would flow from the indefinite extension of the power of the National 
Government to do right in all cases, because people are human, and 
they continue to be human after they reach Washington and assume 
official stations. If power unlimited is granted to them and in- 
finite wisdom and infinite goodness do not go with this unlimited 
power sometimes errors are made in the exercise of power. 
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The Chairman. That ought not to be thfe case if we have suffi- 
cient advice from the outside. 

Mr. Walker. It ought ilot to be; bttt the advice that the com- 
mittee is given from the otrtside a't this mometlt is entirely disin- 
terested and professional advice, whereas in former yeatrs, and per- 
haips it is still true, gentlemen have come here to Washington who 
had axes to grind and whose advice was* not entirely disinterested. 
I have known instances long, long ago when I thought that there 
were tendencies of that kind exhibited upon Members of Congress 
from such sources. So among the most difficult ditties imposed upon 
honorable Senators is the duty of detecting crafty ahd interested 
arguments. 

Thirty-iSve years ago I came into this building and axftireteed a 
senatorial committee on a subject of great public interest. It was 
a proposition to enact a wide-sweeping statute which if it had been 
enacted would have almost crushed our ]batent system. There were 
persons interested in taking the fruits of invention without the in- 
convenience and expense involved in creating inventions ad patent- 
ing them. They were a combination of infringers. I appeared in 
the Senate wing and made an argument against that bill, and it 
has never been enacted into la\y. Since that time I have appeared 
often before committees. I believe I have always done so in a dis- 
interested way, and I have usually succeeded in impressing my 
views upon the gentlemen who did me the honor to listeh. 

In respect to this particular measure, to recur to it, the hours of 
liinitatidri to eight are tob small, even by an ideal government. A 
beAevolent despot, with infinite wisdom, would not fix the hours so 
small as that. The world is a rough and rude planet; hnman life 
has to be supported on this planet; improvements have to be made 
upon this planet; and all those things result from labor. I hiave 
always been a laboring man. When I was younger I labored with 
my hands at wages ; and now, when I am no longer able to compete 
with younger men iit earning my livelihood with my mtiscles, I resort 
t^ some mental labor in order to support my family and provide for 
advaincing years. I have foiind in both capacities as a youth and a)s 
a man that labor is a blessing, and that a man may labor and should 
labor a good deal more than 8 hours out of 24. 

The ordinary laboring man who works in a factory and who would 
be affected by this bill is a man of narrow intellectual resources. I 
have mixed with them and I have known them for many years. I 
honor them highly; but they are me4i of narrow ihtelleetuft.1 re- 
sources. If they quit wofk aftfer eight hours of labor, and sleep Hot 
more than eight hours, then they have eight hours of leisure or non- 
employment. The word that has gone abroad among them in favor 
of the eight-hour movement is, " Eight hours for labor, eight hou^s 
for sleep, and eight hotrr^ for what you will." 

Now, " what you will " is not alwaiys what I would will or what 
members of the committfee would will or what any wise persotf ^Ould 
will. The tendency among those men is to spend those extra hours 
in idleness or in dissip'jfction. Some of them are scholars. I remem- 
ber that some years ago, to speak exti^emely well of these men, I was 
present at a Bible class and I heard a laboring man who was work- 
ing in a factory read an essay upon the philosophy of Herbert Spen- 
cer, and it was so impressive that I asked him to loan it to me that I 
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might have typewritten copies made. I did so and sent one of those 
copies to Herbert Spencer himself, and he wrote back to me that it 
was an exhaustive, dear summary of his whole system of synthetic 
philosophy. That came from a mechanic working by the day in the 
Cqates arms factory in Hartford, Conn. 

That is entirely exceptional. Most of them have no such intellec- 
tual interests or capabilities whatever. They are good men and mean 
to ^o right, but they are subject to the temptation of good fellow- 
ship, drinking in saloons, and what goes with idleness. 

It is contraiy to public policy, I am very sure, Mr. Chairman and 
gentlemen of the committee, to limit the hour& of any class of men 
to eight. Women and children labor long enough when they labor 
eight hours, but to arbitrarily limit mechanics to eight hours and 
say they shall not be employed any more than that, even if they de- 
sire it, is to my mind highly uneconomic, contrary to the best inter- 
ests of the men themselves, contrary to their duty to do their share 
of the world's work, and contrary to the development of civilization 
which results only from labor, and labor in large quantities and in 
large amounts. 

I am 67 years old. I should not like to stop with eight hours of 
labor, and my labor is much more severe than the labor of the aver- 
age man in a factory. It is much more severe, and much more tax- 
ing upon the whole human nature. 

Senator Martine. May I ask, did you hear Mr. Carnegie's testi- 
mony on that subject a day or two ago? 

Mr. Walker. I heard some portion of his testimonj^. 

Senator Martine. His testimony, if you will permit me, was that 
where they had adopted the eight-hour system it proved infinitely 
valuable and wholly beneficial to the employer as well as the em- 
ployed. 

Mr. Walker. I do not take Mr. Carnegie seriously. 

Senator Martine. I am only giving that as the stateiment he made. 
He is a man of great affairs and a large ^ijip^pyer of lal?pr. 

Mr. Walker. I do not take any of his testimony seriously. He 
is an old man now and is extremely prosperous. I know the men 
who are in control of the Steel Corporation now. They are not slave 
drivers. I personally know Judge Gary. I have never conversed 
with him on this topic, but I have conversed with him on other 
topics relevant thereto. What view he would take of this matter I 
do not know, but he is no more a slave driver than I am, and cer- 
tainly I am not possessed of any such tendency whatever. 

Herbert Spencer, who is a philosopher, and I think the great 
philosopher of the nineteenth century, holds that governments may 
go too far in interference with human initiative. I agree with that 
view. We do not know where to draw the line. We are not wise 
enough to draw the line between things that could be well regu- 
lated by government and things that should be left to the individual 
control, but I feel very sure indeed that the point is not at eight 
hours' labor for grown men. 

I thank the committee. 

The Chairman. We are very .much obliged to you. 

Mr. MoFFiTT. May I ask you a q^uestion oef ore you go ? I under- 
stood you to say that in your experience among working people, ,as a 
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general thing, you find them very narrow minded. Did I under- 
stand you correctly? 

Mr. Walker. No; that exaggerates mj statement. I found that 
their intellectual sides, in general, are limited. The particular gentle- 
man that I spoke of did not have a limited int^ectual side, but, in 
general, their intellectual sides are limited. Mine are limited, too; 
all our intellectual sides are limited; the limits are move or less 
extensive ; but their environment, their life, their origin is such that, 
as a rule, they do not employ their leisure in the intellectual life. 
That is certainly true. 

Senator Martine. Is not that largely due to the long hours of 
labor that so fatigues the physical system as, in a way, to blunt 
their mental system? 

Mr. Wahker. That is not the reason. 

Senator Martine. Is it not a true proposition that overfatigue 
wrill blunt the mental faculties? 

Mr. Walker. Oh, yes ; overfatigue will, but not eight hours. 

Senator Martine. Not eight hours, but when they work 10 and 
12 hours. 

Mr. Walker. I have labored myself recently 14 and 16 hours with- 
t)ut any lessening of mental power. It is a matter largely of train- 
ing and of discipline rather than of the intervening of fatigue. I 
wish I could talk about the subject, because my philosophy and my 
knowledge are fundamental and broad. One great trouble with the 
laboring men is that they do defile and weaken their bodies by im- 
proper eating and improper drinking. They eat too much; they eat 
loo rich food; they drink too much; and that is incomparably a 
greater handicap to their advancement than excessive labor. 

Senator Shively. Do you think that the average laboring man 
eats too rich food ? 

Mr. Walker. Certainly, far richer than I do, and far richer than 
is consistent with modem knowledge and the sustaining of the human 
body. I have a lot of scientific knowledge on that subject, and I 
could occupy the attention of the committee for half an hour upon it. 

The Chairman. You are speaking of the man who eats at all or 
who has plenty to eat. 

Mr. Walker. The laboring man. It is a curious thing, but they 
will deprive their children of clothing in order to buy beefsteak 
much more expensive than I put on my table. 

The Chairman. Mr. Holder, you will have something to say? 

Mr. Holder. I was just going to say that I may ask the indulgence 
of the committee for about 10 minutes. I should like to make a few 
brief remarks upon some of the things that have been said to-day 
reflecting upon tne general character of laboring men. 

I do not think it is necessary to go to any great extent in explain- 
ing: to the committee the necessity of an amendment to the present 
eight-hour law or to the extent of advocating directly the bill that is 
before the committee at the present time, because I recognize that the 
members of this committee are students, they are men who are thor- 
oughly versed in public affairs, including industrial affairs, and they 
are alive to the general situation and the necessity of improving the 
general welfare of the workingmen and of society. I do not propose 
to consume a great deal of time to convince the committee of the 
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necessity of this amendment of the law, but I wish to answer some 
of the remarks made to-day so far as reflecting upon the caliber of 
the laboring men of America is concerned, if the chairman will kindly 
^ve me a tew moments. 

The Chaibman. Yes; we will give you any time that you want, 
although it is altogether probable that the particular nature of the 
discussion will not affect the conmiittee, because the members of the 
committee have their own views upon the question. Nevertheless, 
you can put in the record anything you desire on that subject. I sup- 
pose the committee will be glad to hear you. 

Mr. HoiiDER. I 'will not consume much time. I am willing to come 
last, after everyone else has been heard. 

(The c<«nmittee, at 11 o'clock a. m., adjourned until Tuesday, 
January 28, 1912, at 10 o'clock a. m.) 
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^ necessity of this amendment of the law, but I wish to answer some 
O of the remarks made to-day so far as reflecting upon the caliber of 
r^ the laboring men of America is concerned, if the chairman will kindly 

' give me a few moments. 
^ The Chair3ian. Yes; we will give you any time that you want, 
although it is altogether probable that the particular nature of the 
discussion wiU not affect the committee, because the members of the 
committee have their own views upon the question. Nevertheless, 
you can put in the record anything you desire on that subject. I sup- 
pose the committee will be glad to hear you. 

Mr. Holder. I will not consume much time. I am willing to come 
last, after everyone else has been heard. 

(The conmiittee, at 11 o'clock a. m., adjourned until Tuesday, 
January 23, 1912, at 10 o'clock a. m.) 



TUESDAY, JANUARY 23, 1912. 

United States Senate, 
Committee on Education and Labor, 

Washington, D. G. 
The committee met at 10 o'clock a. m. 
Present: Senators Borah (chairman). Page, and Martine. 
George F. Monaghan, of Detroit, Mich., representing the National 
Founders' Association; Marshall Gushing, of New York City, rep- 
resenting the National Founders' Association; Herbert E. Herrod, 
of Cleveland, Ohio, representing the National Metal Trades Asso- 
ciation ; Samuel Gompers, president American Federation of Labor ; 
Arthur E. Holden and John A. Moffitt, of the legislative committee. 
American Federation of Labor; Andrew Furuseth, and others ap- 
peared. 
The Chairman. You will proceed, Mr. Monaghan. 

STATEMENT OF OEOBiG^E F. MONAOHAN, EEPRESENTINO THE 

NATIONAL FOUNDERS' ASSOCIATION. 

Mr. Monaghan. Mr. Chairman and gentlemen of the committee, 
the name of the organization represented by me is the National 
Founders' Association. It is an organization consisting of various 
corporations and companies throughout the United States. It has 
a membership of approximately 500 corporations and companies, 
witii a capitalization of approximately $400,000,000. 

I am informed that 85 per cent of the membership of the National 
Founders' Association will be affected by the passage of the proposed 
law. My understanding of the purpose of my appearance before 
the committee at this time upon behalf of this organization is to dis- 
cuss primarily the constitutionality of the measure proposed. It 
therefore scarcely becomes me, with that intent in view, to consider 
the features of the bill involving its policy as applied to the member- 
diip of this organization. 

However, in this connection, and pnrely by way of preface, I wish 
to impress upon the committee as far as emphasis is possible the 
fact that the passage of this measure will deprive these 500 institu- 
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tions in this country from the opportunity which heretofore has been 
theirs of competing upon Government work. These establishments 
are run chiefly upon what is known as the open-shop plan. They 
are institutions which are not regulated by labor organizations. 
The union workmen and the nonunion workmen work side by side 
in so far as the regulations and rules of labor organizations will 
permit. The hours of labor in these establishments involve a longer 
day than an eight-hour day, and in all of them overtime is permitted^ 
wherein the employee is paid time and a half for such additional 
work. ' 

If this measure were to become a law they as contractors for 
Government work of as subcontractors, as the case might be, would 
be compelled either to leave the competitive market on goods not 
made for the Government or to modify their shop regulations in all 
departments so as to conform to an eight-hour basis. It would be 
prohibitive for them to attempt to run their establishment partly 
upon an eight-hour basis on Government work and partly upon a 
nme or ten hour basis on work of similar character done for private 
parties or institutions. 

Mr. Holder. Would it interrupt you, Mr. Monaghan 

Mr. Monaghan. Certainly not. 

Mr. Holder. To put in the record the names of the establishments? 

Mr. Monaghan. I shall hand the names to the stenographer of 
the committee in order that they may be properly incorporated as 
a part of the record. [See appendix.] 

Mr. Monaghan. So it may be seen by the committee that the c(m- 
dition with which we are confronted is not by any means a theoretical 
condition, but an extremely practical one, involving not only our 
ability to contract with the Government in the future, but involving* 
as well the right of the workmen employed by us, chiefly of an inde- 
pendent character, to work overtime and earn overtime pay if they 
desire. 

With this brief statement of the manner in which our institutions 
will be detrimentally affected, I may be permitted to suggest to the 
committee that we are prepared to offer testimony of represent- 
atives of many of the institutions which are to be affected by this 
measure. My understanding of the arrangement is that at a fu- 
ture time, providing this committee does not determine adversely 
to the constitutionality of this measure, an opportunity will be af- 
forded to present testimony upon the question of the policy involved. 

To insure a precise understanding of the issue now, before us, and 
for the purpose of clearness, it is well at the outset for me very briefly 
to review the law as it stands at the present time and the history of 
that law. 

In 1868 Congress passed a measure directory in character, as inter- 
preted by the decisions of the courts, which fixed an eight-hour day 
for certain employees of the Government. It was questioned at that 
time as to the extent to which the law went, and by interpretation 
and decision of the Supreme Court it declared, in the case of the 
United States v. Martin, reported in Ninety- fourth United States, at 
page 400, the limit to which this law extended. 

In 1888 the law of 1868 was broadened so as to apply to the Post 
Office Department and to mail carriers, but it was not until 1892 that 
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the law with reference to Government works was passed by Congress 
and made the law of the land. « 

The act of 1892 has been interpreted by our courts and its purpose 
defined. At this time it may be well to suggest to the conunittee 
the distinction which is drawn between the right of the Government 
to regulate its own contracts in relation to public works and its right 
to reflate contracts made with private individuals for work to be 
done in private establishments. The latter we conceive to be that 
feature of the proposed measure which does not meet with consti- 
tutional requirements. 

The law of 1892, as interpreted by the Supreme Court of the 
United States, was made applicable to all engaged upon Government 
works of the United States as such and to none other. In order 
that my remarks in reading may have a degree of clearness which 
otherwise thev might not have, I wish, with the consent of the com- 
mittee, that tne law of 1892 may be incorporated in the record as a 
part of this discussion. 

The Chairman. It will be inserted. 

The act referred to is as follows : 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assemhled, That the service and employment of aU 
laborers and mechanics who are now or may hereafter be employed by the 
Government of the United States, by the District of Columbia, or by any con- 
tractor or subcontractor upon any of the public works of the United States or 
of the said District of Columbia, is hereby limited and restricted to eight hours 
in any one calendar day, and it shall be unlawful for any oflScer of the United 
States Government or of the liistrict of Columbia or any such contractor or 
subcontractor whose duty it shall be to employ, direct, or control the services 
of such laborers or mechanics to require or permit any such laborer or me- 
chanic to work more than eight hours in any calendar day, except in case of 
extraordinary emergency. 

Sec. 2. That any officer or agent of the Government of the United States or 
of the District of Columbia, or any contractor or subcontractor whose duty it 
shall be to employ, direct, or control any laborer or mechanic employed upon 
any of the public works of the United States or of the District of Columbia, 
who shall intentionally violate any provlsionn of this act shall be deemed guilty 
of a misdemeanor, and for each and every such offense sh^ll, upon conviction, 
be punished by a fine not to exceed one thousand dollars or by imprisonment 
for not more than six months, or by both such fine and Imprisonment, In the 
discretion of the court having jurisdiction thereof. 

Sec. 3. The provisions of this act shall not be so construed as to in any man- 
ner apply to. or affect contractors or subcontractors, or to limit the hours of 
daily service of laborers or mechanics engaged upon the public works of the 
United States or of the District of Columbia for which contracts have been 
entered into prior to the passage of this act. 

Approved, August 1, 1892. 

Mr. MoNAGHAN. That law was analyzed and the scope of its opera- 
tion determined by our Supreme Court in the case of Ellis v. The 
United States (206 U. S., 254). This decision is familiar, no doubt, 
to the members of this committee under the prior discussions had 
upon the pending measure. The language, however, of the court in 
fixing the limit to which Government work may extend appears by 
a careful analysis to indicate very strongly that the position taken 
by us is correct, to wit, that the attempt of the National Govern- 
ment to extend the eight-hour regulation to all work on all con- 
tracts for the Government is unconstitutional. 

The present proposed act extends the features of the law of 1892. 
It does not repeal the act of 1892, but contemplates a hew law, which 
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provides that all contractors shall be liable in a penal sum fixed for 
every violation of the provisions of that act whether the provision 
is violated by the employment of a laborer or a mechanic more than 
eight hours upon work which is done by a contractor or work which 
is done by a subcontractor. 

Let me emphasize that the proposed measure is much wider in the 
field of its application than the law of 1892. It provides that in every 
contract made to which the United States, any Territory, or District 
of Columbia is a party, or made for or on behalf oi the United 
States, any Territory, or District of Columbia, which may require 
or involve the emplovment of laborers or mechanics doing any part 
of work contemplated by the contract in the employ of the contractor 
or subcontractor shall contain a provision — 

That no laborer or mechanic doing any part of the work contemplated in the 
employ either of contractor or subcontractor shall be required or permitted 
to work more than eight hours in any one calendar day. 

The measure requires a stipulation to this effect in the written con- 
tract and provides for a penalty of $5 to be imposed by the inspector 
of the work for each violation. It expressly excepts contracts for 
transportation by land or water or for transmission of intelligence 
or for such articles or materials as may be usually bought in open 
market and for purchase of governmental supplies. 

Becalling the exceptions we have indicated above, we note that the 
eight-hour law is now sought to be made effective not only in labor 
upon public works, but in all cases wherein labor is contemplated by 
the contract. The act of August 1, 189J, is to remain in full force 
and effect. 

It is to be noted that for a violation of the provisions of the pro- 
posed measure a penalty of $5 a day for each laborer employed in 
contravention of its terms is imposed. The same violation may also 
be a misdemeanor if, in addition to coming within the terms of this 
act, it also comes within the purview of the act of August 1, 1892. 

The Solicitor of tke Department of Commerce and Labor, in a 
letter to the Secretary of that department, dated June 22, 1904, defines 
the scope of this measure as follows: 

Subject to the express exceptions made in the bill, the following two general 
classes of contracts fall within the scope of the bill : 

First. Contracts solely for the performance of labor. 

Second. Contracts for the sale and delivery of materials or articles where, 
from the terms of the contract or the nature of the article or the situation of 
the parties or the circumstances of the case, it is contemplated, at the time of 
the execution of the contract, that labor will be performed upon or in connec- 
tion with the article or material in the fulfillment of the contract. 

An analysis of the three measures we have discussed above discloses 
that the field of each may be briefly stated to be as follows : 

First. The act of 1868 declares eight hours shall be a legal day's work in the 
absence of a special agreement. 

Second. The act of August 1, 1892, applies to all laborers and mechanics in 
the immediate employ of the Government and to all laborers and mechanics in 
the employ of contractors and subcontractors while engaged on any of the 
public works of the United States. 

Third. The pres3nt measure, excluding contracts for transportation by land, 
water, transmission of intelligence, for materials or articles usually bought in 
open market, purchase of supplies by the Government, applies to all contracts 
which require or involve the employment of laborers or mechanics. 
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The injustice of this measure, which has, of course, a decided bear- 
ing upon the limit of the power of the United States Government, 
in so far as its exercise of the police power is concerned, is very ap- 
parent when it is realized tliat in work done for the United States 
by way of contract it is customary and absolutely essential to the 
proper prosecution of that work that the contractor shall sublet his 
contract in its various portions to different institutions located in 
divers parts of the United States. A contractor engaged in the erec- 
tion and equipment of a building in Washington which would involve 
perhaps several years in its completion will have its steel work done 
according to specifications, which can not be bought upon the open 
market, m the city of Milwaukee or in the State of New York or 
elsewhere. Its work upon the stone feature of the structure will be 
done, perhaps, by a subcontractor in the State of New Hampshire. 
In various States of the Unicm the particular matter contracted for 
by the contractor with the subcontractor will be in the course of 
construction and completion. 

It is absolutely impossible for the contractor himself to exercise 
any degree of supervision over the acts of his subcontractor in the 
State of New York or his subcontractor in the State of New Hamp- 
shire or in whatever distant State the subcontractor may be. But 
if the subcontractor violates the law by permitting a workman to 
work more than eight hours a day, even though the workman desires 
to work, then the contractor, who has absolutely no opportunity of 
investigation or. supervision, is penalized in the sum oi $5 per day 
for each man each day that the law is violated. 

The further impropriety and lack of judgment contained in such 
a measure is found in this illustration, which is not at all far drawn 
and which may and will happen in innumerable instances if this 
measure should reach that pomt wherein it is approved by Congress 
and has aflSxed to it the signature of the Chief Executive of the 
United States: A contract for the erection of a post-office building 
or a battleship is extended over a period, say, of five years. A part 
of that work is completed during the first six months ; and within 60 
days ordinarily after the contract is completed by the subcontractor 
the contractor is called upon for payment and he satisfies the amount 
of the subcontract. 

A year or two later, or six months lat^r, as the case may be, an in- 
spector under the act ascertains that the subcontractor in the State of 
New York has violated the provisions of the law by employing a man 
or men for more than eight hours in a day. This violation of the con- 
tract upon the part of the subcontractor may have continued for a 
period of 60 days, and the contractor may have employed 50 or 100 
men in the prosecution of that work. In such an event, after pay- 
ment has been made by the contractor himself to the subcontractor, 
and at a period removed a year or two later, the inspector finds out 
for the first time the violation of the law on the part of the subcon- 
tractor, and forthwith the contractor himself is penalized without 
opportunity of supervision or investigation of any character what- 
soever. 

It is not sufficient to say that the contractor may protect himself 
by way of a provision made in his contract with the subcontractor 
or by way of a bond, because it is by no means assured that in the 
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event of a difficulty between the contractor and the subcontractor be- 
ing submitted to a proper tribunal where both parties are restdeate 
in the same State, the State jurisdiction would look upon this meas- 
nre with the same degree of latitude as the United States Govern- 
ment might consider it. Tried un<fer the rules of State procedure 
with the possibility of questions of agency and waiver being in- 
volved, it IS entirely within the possibility and probability of things 
that the subcontractor would be able to relieve himself as to the mat- 
ters concerned, and the contractor himself, who exercised no super- 
vision and did not intentionally violate any provision of the c<Mi- 
tract, would be penalized in a sum far in excess of the amount of the 
contract that he had with the subcontractor in the first instance. 

I use this for the purpose of illustrating, first of all, the injustice 
of this measure from the standpoint of the contractor and the em- 
ployer himself. The latitude of competition would of necessity in 
future contracts be narrowed by the unwillingness of contractors 
and subcontractors to conform their establishments to this law and 
the cost to the Government would be correspondingly increased. 
There is another feature, however, which commends itself to the con- 
sideration of this committee, and that is the right of the individual, 
the right of the employee. The institution represented by me, which 
embraces upon its roll the corporations and companies appearing 
upon the record incorporated in this procedure, employs many inde- 
pendent workmen, men who are not subject to union dictation, men 
who do not care to subscribe to union regulation, men who feel that 
they should not be prevented from working as long as they please 
within the limits of their health and the welfare of their lamilies, 
and who think that the laws of this country justify them in their 
conclusion that they should not be compelled to subscribe to any 
union regulation which prohibits them from earning as much as they 
can within the length of a given day. They do not believe in being 
forced to subscribe to. a proposition which will compel them to do a 
limited number of pieces of work in a given day, even of 8 hours or 
10 hours, and limiting the amount that tliey may earn to such sum as 
the union fixes as the maximum a man may earn while a member of 
the organization. I do not know myself of any union in the United 
States which will go to the length in its own regulations that this bill 
goes, namely, to prohibit men working for overtime pay if they so 
desire. 

Now, then, the independent workmen as well as union workmen, 
numbering many, many thousands throughout the United States, 
who are engaged Under subcontractors or contractors on Govern- 
ment work will be deprived for all future time, under the pro- 
visions of such a law as this is, from earning anything for overtime. 
They will be prohibited from working more than eight hours per 
day notwithstanding the fact that they are entirely capable of so 
doing, and their desires and necessities may require it. 

The welfare of the general public, which is generally the basis 
upon which laws governed by the police power of the States find 
their reason and their being, is not violated by present conditions. 
This law can not find its justification in the police power of the 
Government. The argument made by me will be directed to that 
and to one other essential projposition, namely, that if this law couid 
be validly enacted it must seek justification and constitutionality 
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either in the so-called police power of the Government or in the right 
of the United States Government to regulate, direct, and in all fea- 
tures control contracts made by the Government with private indi- 
viduals whether encaged upon so-called p'ublic works or not. 

The Chairman. Mr. Monaghan, is there any doubt about the prop- 
osition that the Government may make such a contract as it sees fit 
to make when it is optional with the other party to accept it or not 
as the other party sees fit? 

Mr. Monaghan. I will reach that in the course of my argument, 
but I will indicate to the chairman what my line of argument will be 
on that subject. 

The Chairman. Very well; you need not stop to answer it now, 
then. Proceed with your argument. 

Mr. Monaghan. First, then, as to the police power of the Govern- 
ment, it has been variously defined, but by the definitions adopted by 
the various State and National decisions upon the subject it has re- 
ceived a limitation in so far as principle is concerned, but lacks defini- 
tion with reference to subject matter. Generally, police power is 
understood to be that power reserved in a government by virtue of its 
sovereignty to make regulations with reference to the private rights 
and liberties of individuals in such a manner that the exercise of those 
rights or liberties may not interfere with the greater advantages and 
rights of the general public in so far as its health and comfort and 
liberty are concerned. 

What the general scope of the police power is has been defined, as 
I have stated, in certain Federal decisions which I wish now briefly 
to relate. 

I first refer the committee to the case of State v. Cantwell, reported 
in 179 Missouri, page 245. This was a prosecution under the State 
law of Missouri of the year 1901. The statute which was called in 
question in this decision ^ reads as follows: 

It shall be unlawful for any person or corporation engnprecl in niiuini? for 
minerals, coal, or any valuable substance, or making excavations beneath die 
surface of the earth in searching for coal, minerals, or any valuable substaiK»e, 
to direct their hands or employees at such labor or industry longer than 8 hours 
In a day of 24 hours, and it is hereby declared that 8 hours shall constitute a 
day for all laborers or employees engaged in the kind of labor or industry 
aforesaid. 

The opinion of the court reads as follows : 

This cause apparently involves but one proposition : Are the above sections 
a valid exercise of the police power of the State, or are they invalid and void 
for the reason that they are in conflict with the organic law of this State aiid 
with the Constitution of the United States? 

That the legislature has the power to make all needful regulations in the 
conduct and management of a business which is attended by danger to healtb 
or safety of the employees is no longer an open question; to hold otherwise 
would be but a humiliating admission that the framers of our Constitution had 
so empowered and limited the lawmaking power as to render it helpless and 
powerless in the discharge of Its most important duty to the public. This 
view is fully sustained by all the authorities to which our attention has been 
called by both appellant and respondent. It is recognized in one of the lead- 
ing cases cited by appellant, Ritchie v. People (155 III., 98), where the court 
very clearly and correctly declares the law. It will be observed that in thart 
•case there is a full and unqualified recognition of the right of the State by 
proper enactments to exercise its police power. 

It is very earnestly insisted — in fact, the very able presentation of this case 
by counsel for appellant is principally predicated upon the contention — that the 
law upon which this discussion is founded infringes upon the liberty of the 
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citizen to contract. This contention Is very clearly answered by the court in 
Holden v. Hardy (169 U. S., 306), where the principle is forcibly and unquali- 
fiedly announced that even the law to contract is subject to reasonable limi- 
tations when the public interests demand it. 

" Is subject to reasonable limitations Vhen the public interests 
demand it." It is scarcely necessary for me to ur^e, in view of my 
former discussion, that the provision made in this law, measured 
by the illustrations given, is not a reasonable regulation, nor^ on the 
other hand, can it be said that the public interests demand at this 
time such legislation. 

The case of Holden v. Hardy, reported in 169 United States, page 
366, is one of the leading cases upon this subject enunciating the doc- 
trine for which we contend in relation to the limitations imposed by 
law upon the Government in its exercise of police power. In this 
case the defendant. Hardy, was arrested for a violation of the laws of 
the State of Utah under a statute which reads as follows : 

The period of employment of workmen in all underground mines or workings 
shall be eight hours per day, except in cases of emergency where life or prop- 
erty is in imminent danger. 

The opinion of the court with reference to the propriety of this 
arrest and the constitutionality of that law is as follows : 

The validity of the statute is challenged upon the ground of an alleged 
violation of the fourteenth amendment to the Constitution of the United States^ 
In that it abridges the privileges or immunities of the citizens of the United 
States, deprives both the employer and the laborer of his property without 
due process of law, and denies to them the equal protection of the laws. 

As the possession of property of which a person can not be deprived doubt- 
less implies that such property may be acquired, it is safe to say that the 
State law which undertakes to deprive any class of persons of the general 
power to acquire property would also be obnoxious to the same provision. In- 
deed, we may go a step further and say if property can be only legally ac- 
quired between living persons by contract, a general provision against entering 
into contracts with respect to property or having as their object the acquisi- 
tion of property would be equally invalid. 

This right of contract, however, is itself subject to certain limitations which 
the State may lawfully impose in the exercise of its police powers. While this 
jpower is fundamental in all governments, it has doubtless been greatly ex- 
panded in its application during the past century owing to the enormous in- 
crease in the number of occupations which are dangerous, or so far detrimental 
to the health of employees as to demand special precautions for their well being 
and protection, or the safety of adjacent property. 

We think it a settled principle growing out of the nature of well ordered civil 
society that every holder of property, however absolute and unqualified may be 
his title, holds it under the implied liability that its use may be so regulated 
that it shall not be injurious to the equal enjoyment of others having an equal 
right to the enjoyment of their property, nor injurious to the rights of the 
community. 

Rights ot property, like all other social and conventional rights, are subject 
to such reasonable limitations in their enjoyment as shall prevent them from 
being injurious and to such reasonable restraints and regulations established 
by law as the legislature under the governing and controlling power vested in 
them by the constitution may think necessary and expedient. 

But, if it be within the power of the legislature to adopt such means for the 
protection of the lives of its citizens it is difficult to see why precautions might 
not also be adopted for the protection of their health and morals ; it is as much 
for the interest of the State that the public health should be preserved as that 
Ufe should be made secure. 

The Chairman. Under that rule what limitation is there except 
what Congress and the courts conceive to be the general welfare of 
the public? 
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Mr. MoNAGHAN. But the general welfare of the public is not a 
matter to be arbitrarily determined upon by Congress. In other 
words, the general welfare of the public, though it mav be dictated 
by Congrass, requires that a certain thing be done for tlie protection 
of that general welfare. 

The Chairman. Let us assume that Congress could not control it^ 
but suppose the court and Congress should find a condition of 
affairs. In other words, the Supreme Court of the United States 
has never undertaken to say what the police power is. It has said 
that certain things are within the police power, but it has studiously 
refrained from prescribing the limits of it. I do not criticize the 
court in saying this, for it was wise in passing on each case as it 
arose. 

Ml. Monaohan. Yes; but in describing the limits of it, Mr. Chair- 
man, the court has said that the limitations must be measured by 
what is reasonable, and by what is actually for the protection of the 
general welfare. Congress can not act arbitrarily. 

The courts of the State, as well as the courts of the United States,, 
have determined in the various cases which have been passed upon 
by them that in certain industries the welfare of the general public 
and the health of the people do not require that the persons engaged 
in working in bakeries shall be limited to eight hours a day in their 
work. We expect to convince the committee by the authorities we 
will produce in the course of this argument that the exercise of 
" police power " is clearly defined in matter of principle. 

Using the case of Holden v. Hardy, of Lochner v. New York, or 
any of the authorities and doctrines there announced, it is clear that 
the fact that a man works as a carpenter or a molder or a tailor or 
in an establishment is not a matter that is injurious to his health. 
Comparing such work with what the court has already determined 
in other cases not to be hazardous or injurious to health, we may say 
without fear of successful contradiction that the various occupations 
enjoyed by those who work for the Government under subcontractors 
are not such occupations as require protection from the Government 
to the point of limiting them in their work to eight hours a day. 

The Chairman. Suppose we take a practical illustration, and I 
should like to have your view upon it, because, as I have said before, 
this committee has to deal with the practical proposition. Suppose 
the statement of facts which have been reported to the Senate be 
correct as to the employees of the steel industry ; that they have some 
30,000 workmen working 7 days in the week and 12 hours a day and 
that on a change of shift they work from 18 to 24 hours a day; 
working in the place where those men work, would reasonable men 
differ as to the fact that that was detrimental to the condition of citi- 
zenship of those men, to their moral, their physical, and their mental 
well being? 

Mr. Monaghan. There might be, upon the specific instance the 
chairman cites, a mere difference of judgment, but let me carry the 
illustration further and say that the specific instance which is given 
by the chairman covering certain steel industries of some men work~ 
ing 14 hours a day is not pertinent and does not apply to all work 
done upon all contracts for work done for the United States Gov- 
ernment. 
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The Chairman. You are quite right, but tJie difficult question 
which the committee has to deal with is the control of a situation 
which almost everyone would admit ought to be controlled; and 
how shall we legislate concerning those matters which ought to be 
covered by legislation without in some way inconveniencing and af- 
fecting those who really ought not to be affected? How can we 
reach this condition of affairs which we see there without affecting 
you ; and you say you ought not to be affected ? Suppose we concede 
that you treat your laborers properly and they want to work over- 
time, and the overtime which they work does not hurt them in any 
way, shape, or form; the question is. What will we do with those 
who are not in that situation? 

Mr. MoNAGHAN. My answer to that proposition is, first, the illus- 
tration named is an exception to the rule; second, that in so far as 
the rights of the National Government are concerned, they do not 
and can not enter into the domestic life of the States under color 
of the right of contract; and, further, that if in specific instances 
and in specific trades there is a justification for the exercise of the 
police power of the State, it should be properly exercised by the 
State itself and not by the National .Government. 

Another answer to the situation announced by the chairman is 
that if Congress could determine that in a certain industry the con- 
ditions are such as to absolutely require the exercise of the police 
power of the Government, if it has it, for the purpose of protecting 
the health and safety of the community, then a bill might be con- 
structed along that special and that particular line which could 
specify that the workers in steel affected by contracts of the United 
States — all contractors and subcontractors — should have their em- 
ployees work a certain number of hours per day, providing it is 
determined that in the specific instance the welfare of society de- 
mands it. I seriously question the constitutional authority of the 
Federal Government even in the instance named to insert itself in 
private contracts between individual citizens of a sovereign State, 
even though those contracts refer to some matter which may some 
day by virtue of the contract become the property of the United 
States Government. 

The Chairman. Then we would run up against the proposition, 
which was so ably argued here a few days ago, of discriminating, with- 
out any real basis of discrimination, between industries if we would 
single out the steel industry alone. Would we not? Judge Daven- 
port argued that the equal protection of the law and the protection of 
equal laws found in the fourteenth amendment was practically the 
same thing as the rule established in the fifth amendment, that you 
can not deprive a person of life, liberty, or property without due 
process of law. That being true, could we single out the steel indus- 
try alone and say they should operate upon an eight-hour day and 
leave all other industries out ? 

Mr. MoNAGHAN. I think so, providing such general right on the 

Eart of General Government is conceded — a concession which can not 
B made. One of the essential features which regulates the law ap- 
plicable to the exercise of police power on the part of the Govern- 
ment is that the classification itself should be a reasonable and a just 
<;lassification. 

The Chairman. Yes ; that is correct. 
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Mr. MoNAGHAN. By way of illustration, since I have already noted 
it, the bakers' case in the State of New York would apply to all 
bakers, providing the working of eight hours a day was essential 
to the welfare and health of tnose who were doing that work. The^ 
steel industry is one where the discrimination would not apply^ 
Take the mine cases to which I have already adverted. The courts, 
have said that the act in the State of Utah, under Holden v. Hardy^ 
was a constitutional act. It was limited to a particular industry, tlie 
mining industry. It said those who work underneath the earth in. 
mines should work during certain hours per day. 

The Chairman. The discrimination there was based upon the em- 
ployment and not upon the industry; that is to say, it was because 
of the position in which the men were placed. 

Mr. Monaghan. My whole discussion of your question is based 
upon that distinction, namely, that not the industry itself but the* 
character of work which is done in the industry is the criterion. I 
wish to emphasize that fact. 

Now I shall follow along the Holden v. Hardy case, to which I 
have referred, and take up additional decisions which appear to me^ 
to be pertinent. First, I wish to read further from the decision in 
Holden v. Hardy, as follows : 

Upon the principles above stated we think the act In question may be sus- 
tained as a valid exercipe of the police iK)\ver of the State. The enactment does; 
not profess to Umit the hours of all workmen but merely those who are era- 
ployed Jn underground mines or in the smelting, reduction, or refining of ores? 
or metals. These employments, when too long pursued, the legislature has 
judged to be detrimental to the health of the employees, and so long as there* 
are reasonable grounds for believing this is so, its decisions upon this subject 
can not be reviewed by the Federal courts. 

That lan^age augments the argument and explains the answers; 
to the questions which have been suggested. 

In the case of the State v. Buchanan the defendant was charged 
with a violation of a law regulating the hours of employment of 
females. It is reported in 29 Washington, page 602. In that case 
the statute provided — 

That no female shall be employed in any mechanical or mercantile establish- 
ment, laundry, hotel, or restaurant in this State more than 10 hours during 
any day. 

The court in its opinion says : 

This act can not be held to be special legislation and if it is obnoxious to 
the Constitution at all it is so because it is an arbitrary restriction upon the- 
fundamental right of the citizen (a woman in this case) to contract her labor, 
thereby violating section 3 of article 1 of the State constitution, which provides 
that no person shall be deprived of life, liberty, or property without due- 
process of law. It may be conceded without discussion that the citizen's right 
to contract his or her labor is a valuable property right which can not be 
restricted by the legislature unless such restriction is necessary in the proper 
exercise of the police power of the State. 

Speaking of the police power of the State, the court continued : 

It is in short that power which enables the State to promote and protect 
the health, welfare, and safety of the citizen and it is essential to the very 
existence of government that all property should be held subject to such rea- 
sonable limitations and restrictions in Its enjoyment as will preclude \t from 
acting injuriously upon the public welfare. 

GcMiceding that an arbitrary exercise of the legislative will, which under the- 

guise of a police power restricts constitutional rights can not be maintained^ 
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we are of the opinion that the act hi question was a legitimate exercise of 
the police power of the State enacted for the welfare of the city at large and 
Is therefore constitutional. 

On this subject the authorities are somewhat divided, though we think the 
great weight of modern authority sustains statutes similar to the one under 
consideration. The case of Seattle v, Smyth (22 Wash., 327), is cited to 
sustain the theory of the unconstitutionality of this act. That was a per 
curiam opinion without any discussion of the principles involved and while it 
cited with commendation the case of In re Morgan (26 Colo., 415), on the 
•subject under discussion, the real point decided in Seattle v. Smyth was that 
an ordinance which makes it unlawful for any contractor upon any public 
works of the city to require or permit any day laborer or mechanic to work 
more than eight hours in any one calendar day was unconstitutional on the 
rground that it interfered with the right of persons to contract with reference 
to their services. We think that all authority sustained this doctrine, but that 
any similar cases are not in point here. 

What could be conceived as a more arbitrary exercise of the po- 
lice power of the State or what could be thought of as a greater 
attempt at the restriction of constitutional rights, under the j^ise of 
police power, than to establish that all men in 'all industries with 
which the United States is concerned by way of contract, no matter 
where they may be located, whether on land owned by the United 
States or upon private property, whether the man is a carpenter, a 
common laborer, or a mechanic of any kind, no matter how light or 
how heavy his work, shall be required to work but eight hours a 
day, with no opportunity, even if he wishes himself, to work over- 
time? 

The Chairman. But, Mr. Monaghan, we do not do that here at 
all. We do not attempt to 

Mr. Monaghan. What is that? Pardon me. 

The Chairman. We do not establish any rule. The thing that I 
<;an not master is why the Government can not say, " I will contract 
with Mr. Jones if I want to; and if Mr. Jones does not suit me, I 
will not- contract with him." 

Mr. Monaghan. Because the Government, in order to contract 
with a private individual, must exercise the right of contract as an 
individual. There is a clear line of cleavage oetween the Govern- 
ment exercising its sovereignty in passing a law and the Govern- 
ment making a contract with a private individual concerning work 
to be done on other than Government property. 

The Chairman. The Government expresses itself through a law. 

Mr. Monaghan. Yes; but if the Government expresses itself 
through a law which is a void law, then the contractor can not be 
made amendable to that law. In the one instance the Government 
exercises its sovereignty in the passage of a law, and in the other it 
exercises its right of contract as an individual with another individ- 
ual. The distinction between an individual making a contract with 
another and their minds meeting upon the subject matter of that 
contract is clearly distinguished from the Government contract 
wherein sovereignty is exercised. The individuals in making con- 
tracts with each other do not exercise coercion; their minds meet 
upon the subject matter itself, and they agree. One has no right to 
compel the other to sign that contract with him along a certain line 
and in a certain way. He can not legislate on the subject. The Gov- 
ernment in its sovereign capacity, however, legislates, and that legis- 
lation itself, independent of contract, must be governed by well- 
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known rules with reference to the exercise of the police power of the 
State. If the Government then desires to contract it contracts as an 
individual contracts, it can not compel the individual who contracts 
with the Government to subscribe to a law which is void. 

If that property was property which the Government owned itself 
and was embraced in the definition of public works adopted by the 
decisions of the Supreme Court of the United States, a different rule 
would apply. But in the other instance the Government does not 
own the property. It has no right in it of any nature whatsoever 
imtil it is accepted and delivered. The work is done upon and in a 

Jrivate establishment, by a private individual, and the Government 
y the exercise of its sovereignty can not in that manner interfere 
with the liberty of contract, and the right of contract, and the right 
of property. 

The Chairman. Have any of the institutions which you represent 
any constitutional right to make a contract with the Government? 

Mr. MoNAGHAN. I think so. 

The Chairman. Has the Government 

Mr. MoNAGHAN. Let me answer that fully. It has the same right 
as with an individual. Yes, sir; the institutions represented by me 
have a constitutional right to make a contract with the Government 
the same as they have a right to make a contract with an individual. 

The Chairman. But suppose an individual should say, "I will 
not contract with this man unless he employs men who work eight 
hours a day and for a no longer term." An individual would have 
a right to refuse to contract with anybody who would not comply 
with his idea of what was right in that matter. Why has not the 
Government a right to say to the individual, " I will contract with 
you if you and I can agree upon this basis. But you want to employ 
men for 12 hours a day. I ao not want to contract with a man who 
will do that." Is there any constitutional right of that man to have 
that contract, notwithstanding the fact that he is operating upon a 
basis that does suit the Government? 

Mr. MoNAGHAN. Yes ; the Government, Mr. Chairman, has to dis- 
charge its duty under its Constitution — the duty of establishing jus- 
tice. It has as its duty the protection of the right of contract be- 
tween individuals, and the protection of property; and if it should 
exercise that duty and further that duty it would not and could not 
pass such a law. The individual contracting, however, is not subject 
to constitutional prohibitions in that regard in the same manner and 
in the same way that the National Government has its particular 
duty. In the exercise of its sovereignty there are certain things 
which it can do and others whicl) it can not do, and in the exercise 
of its sovereignty it has no right to pass such a law. 

The Chairman. I do not wish to detain you from your argument 
any longer. I want to get your views upon these matters. 

Mr. Monaghan. I wish now to refer to the case of Muller v. Ore- 
gon, reported in 208 United States, 412, wherein the defendant was 
convicted of a violation of the law of Oregon with reference to the 
hours of labor. The statute of Oregon reads as follows : 

That no female shaU be employed In any mechanical establishment or fac- 
tory or laundry in this State more than ten hours during any one day. The 
hours of labor may be so arranged as to permit the employment of females 
at any time so that they shall not work more than ten hours of any twenty-four 
hours of any one day. 
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The opinion of the court, or such portion of it as refers to the 
matter at issue, reads as follows: 

The single question is the constitutionality of the statute under which the 
defendant was convicted so far as it affects the work of a female in a laundry. 
That it does not. conflict with a»y of the provisions of the State constitution is 
settled by the decision of the supreme court of the State. 

It is undoubtedly true, as more than once declared by this court, that the 
general right to contract in relation to one's business is part of the liberty of 
the individual according to the fourteenth amendment to the Federal Gon- 
stitution. It is equally well settled that this liberty is not absolute and extend- 
ing to all contracts and that the State may, without conflicting with the pro- 
visions of the fourteenth amendment, restrict in many respects the individuars^ 
power of contract. Without stopping to discuss at length the extent to which a 
State may act in this extent, we refer to the following cases In* which the 
opinion has been considered: AUgayer v. Louisiana (165 U. S., 578), Holden v» 
Hardy (169 U. S., 366), Lochner v. New York (198 U. S., 45). 

The case sets forth at length the differences between man and woman regard- 
ing their physical strength and functions and limitations upon each of them, 
and concludes this difference justifies a difference in legislation and upholds 
that which was designed to compensate for some of the burden which rests 
upon her. for these reasons and without questioning in any respect the 
decision in Lochner v. New York, we are of the opinion that it can not be 
urged that the act in question is in conflict with the Federal Constitution so 
far as it respects the work of the female In a laundry, and the judgment of the^ 
Supreme Court of Oregon is affirmed. 

Keference is made to Lochner v. New York, which I have already 
referred to, reported in 198 United States, page 45, and the case of 
Holden v. Hardy, the discussion of which I have just concluded. 

The case of the State of New York v. Phyle is of moment. It is 
reported in 136 New York, at page 554. The statute in that case is^ 
briefly, as follows: 

Sec. 2. Ten hours' labor performed within 12 consecutive hours shall con- 
stitute a day's labor in the operation of all steam, surface, and elevated rail- 
roads owned and operated within this State. 

That act was determined to be constitutional for the purpose of 
protecting the general public. I read from the opinion of the court^ 
as follows: 

The learned counsel for the appellant has devoted his argument j^rincipally 
to a discussion of the question of the constitutionality of this enactment, and 
has, at least, insisted that this statute is an unlawful invasion of the liberty 
of the citizen because it seeks unnecessarily to limit or interfere with his right 
of labor and to contract with others for the fruits of their labor. 

But the abstract question thus presented is very materially affected by the 
conslderatiori that the defendant is the agent or representative of the domestic 
corporation of a quasi public character, over whose business the State caa 
lawfully exercise the power of supervision. 

In view of the great danger to and even destruction of life and property 
which might result from an attempt of men who have become enfeebled by 
prolonged and exhausting effort to control engines and cars in motion, it might 
be claimed that it was within the province of the legislature to enact such a law 
and make a violation of it a crime, that it was a reasonable exercise of the police 
power of the State, and was also a lawful assertion of its right to regulate 
corporations of this character in their relations to the public. 

The case of Low v. Rees Printing Company (41 Nebraska, 127), 
coming to the distinction v/hich may be drawn between the authori- 
ties as to what is and what is not a proper exercise of police power, 
wherein the act was declared to be unconstitutional, is quite pertinent* 
The statute in that case provided that eight hours shall constitute a 
l«gal day's work for all classes of mechanics, servants, and laborers 
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throughout the State of Nebraska except those engaged in farm and 
domestic labor. 

That is almost upon all fours; though not altogether so, with the 
provisions which are required to be enforced in the measure now 
before us. 

The Chaibman. Read that again. 

Mr. MoNAGHAN. It contains rather a statement than an excerpt 
from the statute, but I will vouch for its accuracy : 

The statute of the State of Nebraska i)iovi(\e8 that eight hours shnll consti- 
tute a legal day's work for all cIjifsgs of mechanics, servants, and lal>orerB 
throughout the State of Nebrtiska excepting those engaged in farm and domestic' 
labor. 

The opinion of the court reads as follows: 

The law is unconstitutional, first, because the discriniiuation against farm 
aud domestic laborers makes it special legislation — 

Now, let us stop there for a moment and look at the discrimina- 
tion shown in this measure. Men who are engaged upon work in- 
volving supplies to the Government, although their character of 
work and the kind of work they do is identical with the work done 
by the subcontractors who come within the provisions of the act, are 
not made amenable to the law, and consequently in that instance, as 
in this, there is a discrimination made — 

and, secondly, because the legislation can not be defended as a police regulation,. 
for under pretense of the exercise of that power the legislature can not prohibit 
harmless acts which do not concern the health, safety, and welfare of society^ 
The claim that this act was a proper exercise by the legislature of its police 
power can not be sustained. 

So here likewise in this case harmless acts are prohibited. Men: 
engaged as workmen upon iron or bolts or steel, as the case may be,, 
or upon wood, as carpenters, are prohibited from working more than 
eight hours, nothwithstanding the harmless character of their act, 
notwithstanding the fact that it is known and it must be assumed 
that it is altogether necessary for our trades and our institutions that 
most of the establishments run upon a nine-hour basis. 

The case of the People of the State of New York v. Grout, 
reported in 179 New York, page 417, is instructive. In that case 
the relator entered into a contract with the city of New York agree- 
ing to construct two scows. By his contract he agreed to comply 
with the labor law in existence m the city of New York prohibiting 
the employment of men for more than eight hours a day. The 
respondent, the city, resisted the payment of relator's claim on the 
ground that he had permitted men to work more than eight hours a 
day. The opinion of the court, or the part that, is pertinent, reads 
as follows: 

The earliest case under the labor law that came before us was that of People 
V,. Coler (166 N. Y., 1). That was an application by a contractor with the 
city compelling payment of his claim. It was held that the labor law, so far 
as it required that in any contracts with the municipality the contractor 
should agree to pay his employees the prevailing rate of wages, was unconsti- 
tutional and void, and that the contractor was entitled to payment though he 
had failed to comply with the provision. That case differs from the one now 
before us in but one respect. There the contractor had failed to pay the pre- 
vailing rate of wages. Here the contractor permitted daily labor in excess of 
eight hours. 

23527— E H L— 12— 2 
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The case of People v. Orange County (175 N. Y., 84) was approved, and with 
reference to the latter case It was said it was held that this penal enactment 
can not be sustained as a poliop or health regulation because of the arbiti-ary 
distinction drawn between workmen employed on the city or municipal work 
and those performing similar labor under other contracts. 

The case of Atkin v. Kansas (191-11. S., 207) is also considered. 

Referring to the latter case, it was said, as the case came from the State 
court, the only question cognizable by the Supreme Court of the United States 
was whether the Legislature of Kansas was in conflict with the Federal Con- 
stitution. The question whether the legislation was in conflict with the coDFti- 
tution of Kansas was not before the Federal court, nor did that court hiEive 
any jurisdiction to pass upon it. , It held substantially that, so far as the Fed- 
eral Constitution is concerned, a municipality is a mere agency of the State 
and subject to the absolute control of the legislature. 

The court quotes with approval the case of The People v. Orange 
County (175 N. Y., 84), distinguishes the case of Atkin v. Kan- 
sas, a consideration of which we will very shortly reach. In the lat- 
ter case the court declares that under the authority of the previous 
pronouncement of the court the act itself was unconstitutional, as an 
invasion by the State in the contract and property rights of the indi- 
vidual. The decision involved a contract between a municipality 
and an individual with reference to property to be completed on 
behalf of that individual for the government. 

In the case of Burcher v. The People, reported in 93 Pacific, page 
14, which also refers to the violation of the labor law on the part of 
the defendant, the statute read as follows : 

No woman of 16 years of age or more shall be required to work or labor for 
a greater number than 8 hours in 24 hours in any mill, factory, etc. 

The court says : 

The right reserved by the constitution to each citizen to contract for his 
labor is subject to no restraint except where the public safety, health, peace, 
morals, or general welfare demands it, and then only where the legislature in 
the exercise of its police power selects a proper subject for its exercise and 
prescribes reasonable regulations. 

In this case the statute was declared to be unconstitutional, although 
it referred to the work of women. This proposed statute, though 
not expressly, in eflfect relates solely to the work of men, who are by 
far more able to withstand the exactions imposed upon them by hard 
labor and hours of work than women might be. 

The case of ex parte Kuback, reported in 85 California, 274, is 
authority for the proposition advanced by us. The petitioner in that 
case was tried for misdemeanor for a violation of the ordinance of 
the city of Los Angeles. The statute in that case read as follows : 

Eight hours labor constitutes a legal day's work in all cases where the same 
is performed under the authority of any ordinance, resolution, or contract of 
the city, or under the direction, control, or by the authority of any officer of 
the city acting in his official capacity. Stipulation to that effect must be made 
a part of all contracts to which the city as a municipal corporation is a party. 

In the opinion the court said : 

It is claimed in support of the petition that this ordinance was unconstitu- 
tional and void, and we think this objection is well taken. It. is simply an 
attempt to prevent certain parties from employing others in a lawful business 
and paying them for their services, and it is a direct infringement of the 
right of such persons to make and enforce their contracts. 

In this instance, if we trace this proposed law to its source, as 
enunciated in previous hearings before this committee, I believe, 
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and other committees, its source is through Mr. Gompers, of the 
American Federation of Labor, looking toward not the protection 
of the contracts of the United States, not looking toward the ad- 
vancement or the benefit that may be derived to the United States by 
virtue of a better finishing of contracts, but as an attempt to force 
tin eight-hour provision upon all men in all industries, no matter 
whether the work to be performed by them is to be done for the 
Government or not. It is an attempted invasion of the right of 
free contract and of the liberty of the workmefe of this country. 
Even though the source of the laAv is Mr. Gompers himself, I be- 
lieve that the workmen of the country would repudiate its restraints 
as do the employers represented here by me. 

The Chairman. What is the difference between this proposed law 
in principle and constitutionally and the law which we passed for- 
bidding the employment of labor upon reclamation projects for 
more than eight hours ? * 

Mr. MoNAGHAN. Public works? 

The Chairman. Yes ; reclamation projects — ^the public works — ^not 
more than eight hours. 

Mr. MoNAGHAN. The difference is that in one instance the Gov- 
ernment does that work itself ; that is, it might do it itself. It might 
employ the laborers to do the work on behalf of the Government, 
ana pay them from the Government directly and not by way of con- 
tract. It is upon land owned by the United States Government. 
It differs essentially from an attempt to regulate contracts of pri- 
vate individuals upon property owned by those individuals and upon 
a chattel owned by the individual until it is delivered to the Gov- 
-ernment and accepted by it. 

The Chairman. But as a constitutional proposition, what is the 
difference between the two? What provision of the (Constitution 
enables us to pass it in one instance and prohibits it in the other ? Is 
it the fifth amendment and the right to contract? 

Mr. MoNAGiiAN. The fifth amendment and the right of contract. 
The distinction I attempted to make before the committee in refer- 
•ence to the right would be between the United States and an indi- 
vidual in the capacity of sovereignty and in the capacity of one indi- 
vidual making an agreement with another with reference to prop- 
erty which is owned not by the Government but by the individual 
with whom the Government contracts. 

Now, continuing the authority which I have just been reading, 
ex parte Kuback, the court says : 

If the services to be performed were unlawful or against public policy, or the 
employment were such as might be unfit for certain persons, as, for example, 
females or infants, the ordinance might be upheld as a sanitary or police regu- 
lation, but we can not conceive of any theory upon which a city can be justified 
in making it a misdemeanor for one of its citizens to contract with another for 
services to be rendered because the contract is that he shall work more than a 
limited number of hours per day. 

The case of Lochner /y. New York (198 U. S., 45) has been fre- 
quently quoted. If not the first, it is the leading authority upon 
tne subject of police power. That is the case to which we have 
adverted previously with reference to the attempt on the part of the 
Legislature of the State of New York to impose a regulation to th^. 
•effect that bakers should not work more than eight hours per day. 
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The statute of New York is as follows : 

No employee shall be required or permitted to work in a biscuit/ bread, or 
cake bakery or confectionery establishment more than 60 hours in any one 
week, or more than 10 hours in atiy one day, unless for the pun^ose of making 
shorter workday on the last day of the week, or more hours in any one week 
than will make an average of 10 hours per day for the number of days for 
such week in which such employees shall work. 

The Chairman. What you are going to read now is the New York 
decision ? 

Mr. MoNAGHAN. Yes, sir. 

The Chaikman. I thought you said 198 United States. Did you. 
mean 198 New York ? 

Mr. MoNAOHAN. I mean 198 New York, page 45. It is a New 
York decision. » 

The Chairman. That is what I thought. 

Mr* MoNAGHAN. I have misstated mysalf, Mr. Chairman. The- 
case of Lochner v. New York was determined to be constitutional by 
the State court of New York, constitutional by the appellate juris- 
diction of the State of New York, but unconstitutional by the Su- 
preme Court of the United States in 198 United States. Conse- 
quently my first statement on that subject was the correct one. 

The Supreme Court of the United States, in its opinion, said : 

The statute necessarily interferes with the right of contract between thfc 
employer and employees concerning the number of hours In which the latter 
may labor in a bakery of the employer. The general right to make a contract In 
relation to his business is part of the liberty of the individual protected by 
the fourteenth amendment of the Federal Constitution. (Allgayer v. Lou- 
isiana ) , 165 U. S., 578. Under that provision no State can deprive any person of 
life, liberty, or property without due process of law. The right to purchase or 
to sell labor is part of the liberty protected by this amendment unless there 
are circumstances which exclude the right. There are, however, certain powers 
existing in the sovereignty of each State in the Union, somewhat vaguely 
termed " ix>lice powers," the exact description and limitation of which have 
not been admitted by the courts. Those powers, broadly stated and without 
at present any attempt at a more specific limitation, relate to the safety^ 
health, morals, and general welfare of the public. Both property and liberty 
are held on such reasonable conditions as may be imposed by the governing 
power of the State in the exercise of those powers, and without such condi- 
tion the fourteenth amendment is not designed to interfere. 

The question whether this act is valid as a labor law pure and simple may 
be dismissed In a few words; there is no reasonable ground for interfering 
with the liberty of person or the right of free contract by determining the 
hours of labor in the occupation of a baker. 

No more than there exists a license for interference in deter- 
mining the limit of hours that may be occupied by a carpenter or 
by a mechanic working upon supplies, whether leather, steel, or 
stone, which sometimes are made for the United States conform- 
able to specifications, and which can not be bought in the open 

market. 

The Chairman. I can give you an illustration there which brings 
out the proposition I want to get at. The Supreme Court has de- 
cided there that the State could not pass a law which would compel 
men to limi£ the hours of labor in bakeries to 8 hours a day. That 
is the holding of the court. But suppose the owner of a hotel in 
New York City had said to John Jones, "I will not buy bread 
from you unless you limit your men to 8 hours a day," what consti- 
tutional principle could be interposed to interfere with that man's 
right to reiect that baker unless he saw fit to deal with him? 
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Mr. MoNAOHAN. None at all. 

The Chairman. Now, then, here is the Government of the United 
States. We will concede it can not pass a general law saying that 
John Jones and John Smith shall not employ their men on these 
works for more than eight hours a day, but what would prevent the 
Crovemment from saving, "I will not deal with Jones unless he 
does limit his hours or labor to eight hours a day " ? 

Mr. Monaghan. There is no duty imposed by constitutional reg- 
ulation upon the owner of the hotel to do anything at all by way of 
protection to any right that might exist on the part of the individual 
baker, but there is a duty imposed upon the Government of the 
United States and a constitutional regulation providing that no man 
shall be deprived of his liberty or property without due process of 
luw. 

The Chairman. WJiat particular provision of the Constitution do 
you rely upon to express that duty? 

Mr. Monaghan. I rely upon the purpose for which the Govern- 
ment was instituted, among other things, to establish justice and 
provide for the general weliare; in the second place, upon the pro- 
vision with reference to the right of Congress to pass any law which 
deprives any person of his life, liberty, or property without due 
process of law. 

The Chairman. But then you have got to come back to the very 
proposition whether that man has a property right to make a con- 
tract with the Government for a specific job. 

Mr. Monaghan. He has a right to contract with the Government. 

The Chairman. Even though the Government does not want to 
contract with him? 

Mr. Monaghan. No ; I do not go that far. I say he has a right to 
contract with the Government, and that the Government can not 
exercise its sovereignty to the point of passing a law which prevents 
him from contracting with the Government. 

The Chairman. Well, proceed with your argument, Mr. Mona- 
ghan. 

Mr. Monaghan. The case which was being read — that is, the 
Lochner case, in 198 United States — continues as follows : 

There is no contention that baiters, ns a class, are not equal in intelligence 
and capacity to men in other trades or manual occupations, or that they are 
not able to assert their rights and care for themselves without the protecting 
arm of the State interfering with their independence of judgment and of ac- 
tion. They are in no "sense wards of th^ State. Viewed in the light of a 
purely labor law, with no reference whatever to the question of health, we 
think that a law like the one before us involves neither the safety, morals, 
nor the welfare of the public, and that the interest of the public is not in the 
slightest degree affected by such an act. The law must be upheld, if at all, as 
a law pertaining to the health of the individual engaged in the occupation of a 
baker. It does not affect any other portion of the public than those who are 
engaged in that occupation. Clean and wholesome bread does not depend 
upon whether the baker works 10 hours a day or only 60 hours a week. The 
limitation of the hours of labor does not come within the police power on that 
ground. We think the limit of the police power has been reached and passed 
in this case. There is, in our judgment, no reasonable foundation for holding 
this to be necessary or appropriate as a health law to safeguard the public 
health or the health of the individuals who are following the trade of a baker. 

We think that there can be no fair doubt that the trade of a baker, in and 
of itself, is not an unhealthy one to that degree which would authorize the 
legislature to interfere with the right to labor and with the right of free con- 
tract on the part of the individual, either as employer or employee. 
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The act is not within any fair meaning of the term a health law, but is an 
illegal interference with the rights of individuals, both employers and em- 
ployees, to make contracts regarding labor upon such terms as they may think 
best or which they may agree upon with the other parties to such contracts. 

It seems to us that the real object and purpose were simply to regulate the 
hours of labor between the master and his employees in a private business, 
not dangerous in any degree to morals or in any real and substantial degree to 
the health of the employees. Under such circumstances the freedom of mas- 
ter and employee to contract with each other in relation to their employment, 
and in defining the same, can not be prohibited or interfered with without 
violating the Federal Constitution. 

And upon such wording and by its opinion as expressed the court 
declared the act to be unconstitutional. 

Therefore, independent altogether of the question now propounded 
to me by the chairman, and to which I will refer, I expect, again 
before I conclude, I do not think that there can be any question but 
that if the Government bases its right to enrfbt this law upon th^ 
police power of the State, the law must necessarily be invalid by 
virtue of the decisions of the Supreme Court of the United States^ 
and the reasoning^ d-dvanced in the opinions by the supreme courts 
in the various jurisdictions of the independent States of the United 
States. 

I do not know that anything at this time would be gained by a 
more complete reading of the decisions of the Supreme Court of the 
United States or decisions wherein the court determined upon the 
scope of the act of 1892, but for the purpose of clearness perhaps 
it might be well to briefly advert to those decisions. 

I will merely refer at the present time to the case which deter- 
mines the proposition and which deals, and very extensively, with 
the authorities on the subject. It is the case of the United States v. 
Ellis, reported in 206 United States, 254. Having no doubt that the 
authorities which preceded the decision in 206 United States are 
familiar to the committee and the limitations imposed by that law 
are well defined in its mind, I will simply submit the opinion of the 
court in that case : 

United States v, Ellis (206 U. S. 254). 

This case relates to an indictment under the act of August 1, 1892, chapter 
352, United States Compiled Statutes, 1901. 

The opinion of the court is as follows : 

The argument that the act is unconstitutional is not frivolous, since it may 
be argued that there are relevant distinctions between the power of the United 
States and that of a State. But the arguments naturally urged against such a 
statute apply equally for the most part to the two jurisdictions, and are 
answered, so far as a State is concerned, by Atkin v. Kansas (191 U. S., 207), 
We see no reason to deny to the United States the power thus established for 
the States. Like the States, it may sanction the requirements made of con- 
tractors employed upon its public works by penalties in the case this require- 
ment is not fulfilled. It would be a strange thing to say that a legislature had 
power to forbid or to authorize and enforce a contract and had not also the 
power to make a breach of it criminal ; but, however that may be, Congress, as 
incident to its power to authorize and enforce contracts for public works, may 
require that they shall be carried out only in a way consistent with its views 
of public policy, and may punish a departure from that way. 

The case of United States v. Ellis proclaims no new policy when it states 
that the Government is possessed of power to regulate and control the manner 
in which labor on public works of the Government is to be performed. But it 
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must be remembered that this is the extent to which this case goes. Mr. Justice 
Harlan, in delivering the opinion in that case (construing act of 1892), says: 

** The statute says, * laborers and mechanics employed upon any of the pub- 
lic works.' It does not say, and no one supposes it to mean, * any public work.* 
The words ' upon ' and ' any of the ' and the plural * works ' impart that the 
objects of labor referred to have some kind of permanent existence and struc- 
tural unity and are severally capable of being regarded as complete wholes." 

We anticipate that the Ellis case may be cited as an authority for the power 
of Congress to regulate Government contracts, but an. analysis of the opinion 
shows that it extends but to " public works." The dictum also must be consid- 
ered to have application only in that regard and to that extent. 

We come now, if you please, to a consideration of the question as 
to whether or not the United States Government, by virtue of its 
inherent power over contracts which it may seek to make with in- 
dividuals, has a right to enforce the stipulation contained in this 
measure in the contracts which it may maka Some contention has 
been had over the decision in that regard in the case of Atkin v. 
State of Kansas, reported in 191 United States, at page 207, wherein 
a law passed by the State of Kansas regulating contracts between 
the State municipalities and individuals sought to enforce an eight- 
hour clause. The opinion in that case is, to my mind, quite pertinent 
to this discussion, because of the clear line of distinction which the 
court makes as between contracts made with a municipality, involv- 
ing work done upon its own property, and contracts made with a 
municipality, as an agent for the State, involving work done upon 
the property of an individual at a private establishment. The 
former is the only feature that came before the court for determina- 
tion, and in order that the distinction might be clearly made I will 
refer the committee to the decision in the case of Atkin v. The State 
of Kansas, and then seek by the decisions that follow upon that sub- 
ject or antedate it to show the relevancv of the case of Atkin v. The 
State of Kansas and the pertinency oi the other decisions which I 
have in mind. The opinion in the case just referred to reads as 
follows : 

No question arises here as to the power of a State, consistently with the 
Federal Constitution, to make it a criminal offense for an employer, in purely 
private work in which the public has no concern, to permit or to require his 
employees to perform daily labor in excess of a prescribed number of hours. 
* * * Assuming that the statute has application only to labor or work per- 
formed by or on behalf of the State, or by or on behalf of a municipal corpora- 
tion, the defendant contends .that it is in conflict with the fourteenth amend- 
ment. He insists that the amendment guarantees to him the right to pursue 
any lawfhl calling and to enter into all contracts that are proper, necessary, 
or essential to the prosecution of such calling, and that the statute of Kansas 
unreasonably interferes with the exercise of that right, thereby denying to him 
the equal protection of the laws. ♦ * ♦ 

It may be said, in passing, that the work upon which the defend- 
ant in that case was engaged was a highway belonging to the munici- 
pality, and the municipality in the decision was considered as an 
agent of the State in the doing of that work upon the highway. 

Passing the consideration of the motives of the legislature in enact- 
ing the eight-hour law, the court continues : 

We have no occasion here to consider these questions, or to determine upon 
which side is the sounder reason, for, whatever may have been the motives coii- 
irolling the enactment of the statute in question, we can imagine no possible 
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ground to dispute the power of the State to declare that no one undertaking 
work for it or one of its municipal agencies — 

This is italicized — 

should permit or require an employee oh such work to labor in excess of eight 
hours each day, and to inflict punishment upon those who are embraced by 
such regulations and yet disregard them. It can not be deemed a part of the 
liberty of any contractor that he be allowed to do public work in any mode 
he may choose to adopt, without regard to the wishes of the State. 

Now, that case of Atkin v. The State of Kansas was preceded by a 
decision in 

The Chairman. Does not that case hold specifically what I have 
been contending? 

Mr. MoNAGHAN. I do not think so. I want to follow my argufliefnt 
along that line by the production of State authorities upon that 
subject. The matter at issue before the court in that case, and the 
only matter at issue before the court in that case, was a matter relat- 
ing to work done upon property belonging to the State; in other 
words, it was upon a public highway. My contention is that had 
that work been done tor the State by an individual on his owia 
property, as, for example, quarrying, a piece of stone, or whatever 
illustration might verv readily occur to the minds of the committee 
on that subject, a different conclusion would have been reached. 

The case In re Dalton (61 Kans., 257) jJreceded the opinion in 
Atkin V, The State of Kansas, and along the same general lines - 
I'eaches the same general determination. The work done by Dalton 
at that time, and upon which the court declared, was work which 
was being done upon a county jail, which was the property of the 
State. He was working upon that jail at the time he came within the 
prohibition of the statute, and as to that the statute was upheld. 

The Atkin case carefully distinguishes public and private employ- 
ment : 

No question arises as to the power of the State, consistently with the Federal 
Constitution, to make it a criminal offense for an employer, in purely private 
work in which the public has no concern, to permit or require his employees to 
perform daily labor in excess of a prescribed number of hours. * * * As 
already stated, no such question is presented by the present record, for the 
work to which the complaint refers is that performed on behalf of a municipal 
corporation, not private work for private parties^ Whether a similar statiite 
applied to laborers or employees in purely private work would be constitutional 
Is a question of very large import, which we have no occasion to determine or 
even to consider. 

Then, again, the power of Kansas in this regard over work done 
in its own State can not be used by way of analogy to the |)ower of 
the Federal Government. As we have seen, sovereignty of the 
American people is said to exist in the Federal Government, in the 
States, and in the people. The boundaries of power are well defined. 
By virtue of this measure the Federal Government could punish a 
citizen of Kansas for work done in Kansas, even though in a purely 
private establishment and in one which the Federal Government 
has no control over whatever. This measure gives to the Federal 
Government a power it does not now possess, namely, to regulate 
within the borders of a State the manner in which purely private 
ii^dustries are to be operated. 

The fact that the United States is a sovereign power does not give 
it this arbitrary power in the matter of its contracts. There is a 
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radical distinction between the acts of Government as a sovereign 
and as a contracting party. In assuming the latter character it lays 
aside its sovereignty and becomes liable as an individual. (Wilson's 
-case, 11 C. Cls., 513.) 

The power of Government to regulate private enterprises and 
interfere with the manner of their operation may be stated in the 
following propositions : 

(1) The power undoubtedly exists if it comes within the general 
police powers of the Government and matters of the public health, 
safety, morals, or general welfare of the public are involved. 

State V. Cantwell (179 Mo., 245) ; Holden v. Hardy (169 U. S-, 
366) ; Short v. Bullion Beck (20 Utah, 20) ; State v. Buchanan (29 
Wash., 602) ; Ex parte Kair (28 Nev., 140) ; Mullen v. Oregon (208 
U. S., 412) ; New York v. Phyle (136 N. Y., 554) ; State v. Living- 
stone Concrete Co. (34 Mont., 571). 

(2) In addition to powers embraced within the so-called police 
powers of the Government, an inherent power exists to regulate the 
manner in which its contracts are to be performed on " public worlcs " 
on territory exclusively within the jurisdiction and control of th6 
Government. 

United States v. Ellis (206 U. S., 254); Atkin v. Kansas il91 
U. S., 207) ; in re Dalton (61 Kansas, 257) ; Article I, section S, 
Federal Constitution. 

(3) If the Government seeks to interfere in private enterprises 
wherein no considerations of public health, safety, morals, or general 
welfare exist, it exceeds its powers. 

Low V, Rees Printing Co. (41 Nebr., 127) ; 'People v. Grout (179 
N. Y., 417) ; Burcher v. People (93 Pac, 14) ; ex parte Kuback (85 
Cal., 274); Keefe v. People (87 Pac, 291); Lochner i\ New York 
<198 U. S., 45). . . ' . 

(4) In the absence of considerations involving the police powers 
and beyond the inherent authority to regulate the so-called public 
works, Government can not usury private rights and regulate private 
enterprises even though the latter be engaged on (jovernment work. 

The authority for the foregoing proposition is to be found in the 
very nature of the Federal Government and from the guaranties of 
its Constitution. The right to acquire property and to protect it is 
inherent in every individual. The right to work and labor is a 
property right. The right to contract is a property rights The right 
to procure contracts is a property right. Any law which arbitrarily 
takes away any of these rights is invalid. 

The proposed measure interferes with the right of an employer 
to acquire Government contracts because by its terms it bars him 
unless he is willing to accede to its dictates. He is not left free 
as to the manner m which he can operate his own establishment. 
The rights of laborers and mechanics to acquire property are re- 
stricted by the terms of this measure, for it limits the time within 
which wages can be earned. The employee who desires to work 10 
hours has one-fifth of his earning capacity taken from him by its 
terms. 

A parallel State case sets forth the following : The petitioner was 
-complained against for having violated chapter 114 of the laws of 
1891. This action was one of habeas corpus. The petitioner com- 
plained that he was unlawfully restrained of his liberty. 
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The statute enacted is as follows : 

Section 1. That eight hours shall constitute a day's work for all laborers^ 
workmen, mechanics, or other persons now employed, or who may hereafter be- 
employed, by or on behalf of the State of Kansas, or by or on behalf of any 
county, city, township, or other municipality of said State ♦ • • and 
laborer * ♦ ♦ employed by contractors or subcontractors in the execution 
of any contract or contracts within the State of Kansas or municipality thereof 
shall be deemed to be employed by or on behalf of the State of Kansas, or of 
such county, city, township, or other municipality thereof. 

Sec. 2. That all contracts hereafter made, by or on behalf of the State of 
Kansas, or by or on behalf of any county, city, township, or other municipality 
of said State ♦ * * shall be deemed and considered as made upon the basis 
of eight hours constituting a day's work ; and it shall be unlawful for any such^ 
corporation, i)erson, or persons to require or permit any laborer, workman, 
mechanic, or other person to work more than eight hours per calendar day iu 
doing such work or in furnishing or manufacturing such material, except in 
the cases and upon the conditions provided in section 1 of this act. 

The opinion of the court is as follows : 

The law for a violation of which the petitioner is prosecuted is to be re- 
garded as a direction by a principal to his agent — a matter of concern to the 
principal and agent alone. The State declares by this statute that all laborers, 
workmen, or mechanics engaged in its service shall not work thereunder 
more than eight hours per day ; that it will make no contracts for longer hours. 
A by-law of a corporation might provide that none of its agents should employ 
persons to labor in its behalf more than eight hours in any one day. Such 
by-laws would be a matter of private concern between the corporation and the 
persons who sought employment by it. Here the State has seen fit to declare 
(and for what reason it is unnecessary to inquire) that eight hours shail 
constitute a day's work for all persons employed by it or by any of its political 
subdivisions. ♦ * ♦ We see in this law no infringement of constitutional 
rights. There can be no compulsion of a contractor to bid upon public work» 
nor is the laborer bound to take employment from a person having such con- 
tract. If the terms relating to the hours of labor do not suit either the con- 
tractor .or the employee there is no compulsion upon either the one or the 
other to take the contract" or to perform any labor for the State. The terms 
of employment are by this statute publicly proclaimed; and if a person insists 
upon working more than eight hours a day he must seek other employment* 
His liberty of choice is not interfered with nor his right to labor infringed. 

We conclude, therefore, that the statute under consideration is a mere 
direction of the State to its agents and a proper exercise of its power in that 
respect. 

In the case of Cit;^ of Seattle v. Smyth, reported in 22 Washington, 
page 327. a conclusion was arrived at in line with the contention for 
which we argue in this case. 

The respondents were charged with the violation of an ordinance 
of the city of Seattle which made it unlawful for any contractor or 
subcontractor upon any public works of the city to require or per- 
mit any day laborer or mechanic to work more than eight hours in 
any one calendar day. The court in that connection said : 

Statutes and ordinances similar in character have been held unconstitutional 
by many courts and we have not been cited to a single case wherein their 
constitutionality is asserted. 

The principle upon which they are held to be unconstitutional is that they 
interfere with the constitutional right of persons to contract with reference to 
compensation for their services where such services are neither unlawful nor 
against public policy nor the employment such as might be unfit for certain 
classes of persons, as females and infants. One of the most instructive cases on 
the subject is the late one of In re Morgan (26 Colo., 415), wherein the authori- 
ties are collated and the subject very exhaustively treated. 

The case In re Eight Hour Law, reported in 21 Colorado, at page 
29, involved the constitutionality of just such a measure. The stat- 
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ute in that case provided that eight hours should " constitute a day's- 
work for all classes of mechanics, workingmen, and laborers em- 
ployed in any occupation in the State of Colorado." 

The court was asked to pass upon the constitutionality of this act,, 
and, in its opinion, said : 

It is not competent for tbe legislature to single out the mining, manufactur- 
ing, and smelting industries of the State and impose upon them restrictions 
with reference to the hours of their corporations from which other corpolta- 
tions of labor are exempt. An act such as proposed would be manifestly 
in violation of the constitutional prohibition against class legislation. The bill 
submitted also violates the rights of parties to make their own contract, a rigjit 
guaranteed by our Bill of Rights and protected b^the fourteenth amendment 
to the Constitution of the United States. "^ 

That decision discusses the question which was propounded to 
me by the chairman in an earlier part of this discussion, wherein a 
distinction was made between inhibiting work by a particular in- 
dustry and a classification of employment. 

The case of Fiske v. People ex relation Eaymond, reported in 188^ 
Illinois, page 206, is quite pertinent, and I desire to read a brief ex- 
cerpt from the decision, which covers, however, the matter that was 
before the court at that time. 

It is contended by counsel for appellant in his argument that a provision in 
the specifications attached to the contract made between the contractor and 
the city of Chicago for the doing of the work upon the improvement in question* 
is illegal as limiting the number of hours in each working day. The provision 
thus referred to is as follows : 

" In the prosecution of the work under these specifications eight hours shall 
constitute a day's labor, and any contractor or contractors who shall compel 
or allow laborers or employees to work more than eight hours in one day shall 
be liable to have this contract forfeited as provided In section 1687 of the- 
Revised Code of the City of Chicago: Provided, howeoer. That in case of 
emergency the contractor or contractors may, by and with the written consent 
of board of local improvements, allow laborers and employees to work extra 
time." 

That part of this clause — 

This is the court speaking — 

That part of this clause in the ^)ecifications which makes the contractor 
liable for a forfeiture of his contract if he allows laborers or employees ta 
work more than eight hours in one day is unquestionably void and unconstitu- 
tional. It infringes upon the freedom of contracts to which every citizen is; 
entitled under the law. (Ritchie v. People, 115 111., 98.) 

It is true that a legislative act which prescribes the length of time amounting- 
to a day's work, when no special agreement upon the subject is made between 
the parties, Is a valid act. 

That is, where it is merely directory, in the absence of an agree- 
ment. 

But any Statute providing what the employer and laborer may not agree with 
each other as to what time shall constitute a day's work is an invaUd act.. 
(United States v, Martin, 94 U. S., 400.) 

That, may it please the committee, is authority for the proposition 
for which I am contending. 

Now, the case of People ex rel Eodgers v. Coler (166 New York) 
is likewise emphatic authority sustaining our position. 

The statute provided that on municipal work the contractor shall 
pay to his laborers, workmen, and mechanics " the prevailing price 
rate for a day's work." 
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The court in its opinion said, with reference to this matter, as fol- 
lows: 

The fact that certain provisions of the labor lAw were actually incorporated 
Into the contract signed by the contractor can not change or add anything to 
the strength of the position assumed by the city. 

In other words, the reading of that stipulation into the contract 
could not change the situation. 

The relator is not estopped by the agreemenr when there is no element of 
estoppel in the case and the question is with respect to the validl^y of the 
statute, and not the construction or effect of the contract in that regard. 

Just as the reading of the stipulation imposed by this proposed 
law into the contract between the United States and the individual 
could not be considered as a part of the contract, in view of the fact 
that it was void, just as a similar provision was decided to be void in 
the case from which I am quoting. I am, reading what the court 
«aid: 

If it is not valid, the contractor has not made it so by stipulating in writing 
to obey It and prescribing the penalty for his own disobedience, which is the for- 
feiture of all right under the agreement. 

The case discusses the power of a municipality as to the conduct of 
its local affairs, and points out its limitations. The section then is 
quoted, section 84. The court continues : 

The contractor is a private individual engaged in private business. When 
he enters into a fair and honest contract Ifor some municipal iaiprovement 
that contract is property, entitled to the same protection as any other prop- 
erty. It is not coninetent for the legislature to deprive him of the benefit of 
this contract by imposing burdensome conditions with respect to the means of 
performance or to regulate the rate of wages which he shall pay to' his 
workmen, or to withhold the contract price when such conditions are not 
complied with in the judgment of the city. AVhon he is not free to select his 
own workmen upon sncli terms as he and they can fairly agree upoA, he is 
deprived of that liberty of action and right to accumulate property embraced 
within the guaranties of the Constitution, since his right to the free use of all 
his faculties in the pursuit of an honest vocation is so far abridged. 

The case just read from 166 New York is sustained by another 
State decision which, to my mind, analyzes this subject with such a 
degree of clearness that, with the consent of the committee, I will 
:ask the privilege of incorporating the decision itself, as a whole, in 
City of Cleveland v, Clemens Brothers (67 Ohio, 197), as a part of 
my remarks. To a portion of that decision, however, for present 
purposes I refer. 

The statute in that instance was very similar; in fact, identical 
in character and in its effect with the proposed law which is before 
this committee at the present time. I will read what was held by 
the court. It may be well, since the section is very short, to read it 

The service of all laborers ♦ * ♦ employed upon all public works or 
work done for the State ♦ ♦ * shall be, and is hereby, limited to eight 
hours * * * and it shall be unlawful for any contractor or subcontractor 
for any part of any public works * * * to require or permit them * ♦ * 
to labor more than eight hours. 

Sec. 2. Each and every contract to which the State of Ohio is a party 
♦ * * shall contain a stipulation that no laborer * ♦ * shall be re- 
quired or permitted to work more than eight hours, and each and every con- 
tract shall stipulate a penalty * * * of $10 for each laborer * * ♦ 
\shall be withheld by the officers * ♦ * whose duty it is to pay. 
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I have read from the statute the essential matters, leaving suchi 
verbiage as is unnecessary out. It was held by the court : 

Counsel for plalntiflP in error ♦ * * concede that it is beyond the power 
of the legislature to control by legislative enactment the contracts which shall 
be made between employer and employee when such persons are individuals or 
corporate persons, and the subject matter, of their contracts is not necessary 
to be regulated for police reasons. And such clearly is the established Ioajo of 
this and other States, But they contend that the statute here in question i»- 
not an attempt by the Legislature of Ohio to restrict or interfere with the^ 
right of liberty of contract — 

Just as has been contended by the proponents of this measure — 

but is only in the nature of a direction by a principal to his agent, and there- 
fore within the legislative authority, and matter of concern only to principal, 
and agent. 

The State legislature's cpntrol over municipal contracts is dis- 
cussed by the court, and it is held that the legislative authority with 
reference to a municipality is coextensive with the authority of the 
State over its own property, since the municipality acts as the govern- 
ment of the State itself. The court continues : 

Doubtless the legislature might in the absence of contract between the* 
parties prescribe the number of hours labor that shall constitute a day's work ; 
but it is not in the power of the legislature by the enactment of a positive law^ 
to abridge the right of parties to fix by contract the number of hours that 
shall constitute a day's work, nor to deny effect to the stipulations and agree- 
ments of the parties themselves touching such matters, except only as the 
exercise of such power may be authorised for the common welfare; and the- 
right to so exercise his power of restraint extends only to matters affecting- 
the public welfare or the health, safety, and morals of the community. The 
number of hours labor that shall be performed in a day is an important factor 
and constitutes an essential part of every contract of service. * * ♦ The 
privilege of making and entering into contracts is more tham a m^ere license- 
or liberty. It is a property right — 

Not the contract itself, but the privilege of making and entering 
into the contract — 

it is an essential incident to the a<!quisition and protection of property^ and is 
sttch a right as the legislature may not arbitrarily and without sufficient cause 
either abridge or take away. 

The arbitrariness and the insufficiency of cause in the decision 
refers back to the question of the exercise of the police power of the 
State, which has already been discussed. 

The court continues : 

As was said in Palmer v. Tingle (55 Ohio St., 423) : "Liberty to acquire- 
property by contract can be restrained by the general assembly only so far as 
such restraint is for the common welfare and equal protection and benefit of 
the people, ahd such restraining statute must be of such a character that a court 
may see that it Is for the general welfare, protection, and benefit. The judg- 
ment of the general assembly In such cases Is not conclusive." 

Neither would the action of the United States Congress in deter- 
mining upon the matter of general welfare of the public, as applied 
to a police regulation, be absolute and conclusive. 

The entire opinion referred to is as follows : 

[The City of Cleveland v. The Clements Bros. Construction Co. (67 Ohio St., 197).] 

In this case the city of Cleveland, defendant in the court below, for answer 
to the claim made against It by plaintiff below, the Clements Bros. Construc- 
tion Co., pleaded by way of justification, and as its only defense, the provisions 
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of an act of the Ohio Legislature, passed April 16, 1900, and entitled "An act 
to provide for limiting the hours of dally service of laborers, workmen, and 
mechanics employed upon public works or of work done for the State of Ohio, 
or any political subdivision thereof; providing for the insertion of certain 
rstlpulations in contracts of public works; imposing penalties for violations of 
the provisions of this act; and providing for the enforcement thereof." The 
rsufiiciency of this answer as a defense was challenged by a demurrer filed 
thereto by plaintiff. Whether such answer was and is sufficient and the mat- 
ter so pleaded defensive depends entirely upon whether said act of April 16, 
1900, is a valid and constitutional enactment. The provisions of this law are 
41S follows: 

" Section 1. The service of all laborers, workmen, and mechanics employed 
upon any public works of, or work done for, the State of Ohio, or for any 
political subdivision thereof, whether said work is done by contract or other- 
wise, shall be, and is hereby, limited and restricted to eight hours in any one 
•calendar day; and it shall be unlawful for any officer of the State, or of any 
political subdivision thereof, or any person acting for or on behalf thereof, or 
any contractor or Fubcontractor for any part of any public works of, or work 
-done for, such State, or political subdivision thereof, or any person, corporation, 
or association whose duty it shall be to employ or to direct and control the 
services of such laborers, workmen, or mechanics, or who has in fact the 
direction or control of the services of such laborers, workmen, or mechanics, 
to require or permit them, or any of them, to labor more than ei^ht hours 
in any one calendar day, except in capes of extraordinary emergency, caused 
iby fire, flood, or danger to life and property, and except to work upon public, 
military, or naval works or defenses in time of war, and except in cases of 
employment of labor in agricultural pursuits. 

" Sec. 2. Each and every contract to which the State of Ohio, or any political 
subdivision thereof, is a party, and every contract made for or on behalf of th« 
said State, or any subdivision thereof, which contract may involve the employ- 
ment of laborers, workmen, or mechanics, shall contain a stipulation that no 
laborer, workman, or mechanic in the employ of the contractor, or any subcon- 
tractor doing or contracting to do any part of the work contemplated by the 
contract, shall be required or permitted to work more than eight hours in any 
•one calendar day, except in cases of extraordinary emergency, caused by fire, 
flood, or danger to life or property, and except to work upon public, military, 
or naval vyork, or defenses in time of war, and except in cases of employment 
of labor in agricultural pursuits; and each and every (such) contract shall 
stipulate a penalty for such violation of the stipulation directed by this act 
of $10 per each laborer, workman, or mechanic, for each and every cal- 
endar day in which he shall labor more than eight hours ; and the inspector or 
officer or person whose duty it shall be to see that the provisions of any such 
contract are complied with shall report to the proper officer of such State or 
political subdivision thereof all violations of the stipulation in this act pro- 
vided for in each and every subcontract ; and the amount of the penalties stipu- 
lated in any such contract shall be withheld by the officer or person whose duty 
it shall be to pay the moneys due under such contract, whether the violations 
for which such penalties were imposed by contractor, his agents, or employees, 
or any subcontractor, his agents, or employees. No person, on behalf of the 
State of Ohio or any political subdivision thereof, shall rebate or permit any 
penalty imposed under such (any) stipulation herein provided for, unless upon 
a finding, which he shall make up and certify, that such penalty was imposed 
l)y reason of an error of fact. Nothing in this act shall be construed to author- 
ize the collection of said penalty from the State or any political subdivision 
thereof. 

" Sec. 3. Any officer of the State of Ohio or any political subdivision thereof, 
or any person acting for or on behalf thereof, who shall violate the provision 
of this act, shall be deemed guilty of a misdemeanor, and shall be subject to a 
fine or imprisonment, or both, at the discretion of the court, the fine not to 
-exceed $500 nor the imprisonment more than one year. 

" Sec. 4. All acts and parts of acts inconsistent with this act, in so far as 
they are inconsistent, are hereby repealed. 

** Sec. 5. This act shall take effect and be in force from and after its 
passage." 

The court of common pleas held this law to be constitutional, and held that 
the answer of defendant, the city of Cleveland, constituted a good defense to 
the plaintiff's cause of action, and overruled the plaintiff's demurrer thereto 
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iind gave judgment for said city of Cleveland. This ruling and judgment 
of tiie court of common pleas whs reversed by the circuit court of Cuyahoga 
-County on the sole ground that the court of common pleas erred in overruling 
the demurrer of plaintiff to said answer. And said circuit court proceeding to 
render the judgment that the court of common pleas should have rendered, held 
«aid law to be unconstitutional and sustained said demurrer to paid answer. And 
«ald defendant not desiring to plead further, said circuit court rendered judg- 
ment in favor of plaintiff, the Clements Bros. Construction Co., and against 
■said city of Cleveland for the full amount claimed by plaintiff. If the law 
under consideration is constitutional, then this judgment of the circuit court 
is erroneous and should, in this proceeding, be reversed. But if, as found by 
the circuit court, such law is unconstitutional, then the judgment of said circuit 
<!Ourt was ri^ht and should be affirmed. Whether such law is constitutional 
is the sole question presented by the record in this case. 

While the particular statute here in question has not, prior to this time, been 
l)efore this court for review, nor has the precise question here presented here- 
tofore been decided by this court, yet we are not without pertinent authority 
and direct adjudication by the courts of last resort in other States upon the 
question here Involved, and this court has more than once been called upon to 
<!on8ider and determine the constitutionality of statutes which were somewhat 
analogous to the statute under consideration, in that they had for their purpose, 
or did in effect, limit and restrict the right of contract between employer and 
employee; and in every instance such statutes have been declared and held by 
this court to be unconstitutional. 

Counsel for plaintiff in error in this case apparently da not question the cor- 
rectness of these decisions, and in argument they concede that it is beyond the 
power of the legislature to control by legislative enactment the contracts which 
shall be made between employer and employee when those persons are indi- 
viduals or corporate persons and the subject matter of their contracts is not 
necessary to be regulated for police reasons. And such clearly is the established 
law of this and other States. But they contend that the statute here in question 
is not an attempt by the legislature of Ohio to restrict or interfere with the 
right of liberty to contract, but is only in the nature of a direction by a 
principal to his agent, and therefore within the legislative authority, and matter 
of concern to the principal and agent only. They argue that the several 
municipal governments of the State are not in themselves independent and 
sovereign, but are subdivisions of the general government, created by it with 
enumerated powers, and with no powers except such as may be fairly drawn 
from their charters or creation. Hence, they contend that being mere sub- 
divisions of the State and deriving their powers from the State, such 
municipalities may be lawfully directed by the legislative will as to what 
contracts they may make and what provisions and stipulations their contracts 
shall contain ; and that in the contract here in question, the city of Cleveland, 
being a mere agency and instrument of the State, the State had the right, by 
and through its legislature, to direct and require the city, as its agent and 
representative, to insert in this contract the stipulations and provisions therein 
found. The fallacy of this contention lies in the assumption that the com- 
pulsory authority of the legislature over municipal corporations is so absolute 
and arbitrary that it may dictate the specific terms upon which such 
municipality shall contract, and may prescribe what stipulations and conditions 
its contracts shall contain, although such contracts may, as in this case, relate 
only to matters of purely local improvement. This is a misapprehension of the 
legislative authority, for no such right or power has been delegated to, or is 
possessed by, the general assembly. 

As said in 4 Hill (N. Y.), 114: "Under our system of government the legisla- 
ture is not supreme. It is only one of the organs of that absolute sovereignty 
which resides in the whole body of the people. Like other departments of the 
Government it can only exercise such powers as have been delegated to it, and 
when it steps beyond that boundary its acts, like those of the most humble 
magistrate in the State who transcends his jurisdiction, are utterly void. There- 
fore, as the security of life, liberty, and property lay at the foundation of the 
social compact, to say that the grant of legislative power includes the right to 
attack private property would be equivalent to saying that the people had 
delegated to their servants the power of. defeating one of the great ends for 
which government was established, this end being the protection of the abso- 
lute right to life, liberty, and property." ' 
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Again, counsel for plaintiff in error are mistaken in the assumption that. the 
statute here under consideration is, and should be regarded as, a mere direc- 
tion by the sovereign authority, the State of Ohio, to one of its agents, the city 
of Cleveland, that contracts made by said city, in certain cases and for a certain 
character of work, are to be made in a particular way. In the case of People- 
ex rel. Rodgers r. Coler (166 N. Y., 1) a statute distinguishable in no essential 
feature from the statute here under consideration was before the court of ap- 
peals of that State for review, its constitutionality having been challenged. 
O'Brien, judge in that case, in discussing the proposition we are now consider- 
ing, speaking for the majority of the court, says : 

* " Nor is it entirely true that the statute is a mere direction by the sovereign- 
authority to one of its own agencies to contract in certain cases in a particular 
way. It is all that, no doubt, and very much more, since it affects personal and 
municipal rights In many directions that are of vastly more imix)rtance than 
the mere form of a contract to perform municii)al work. It is true enough 
that a city is an agency of the State to discharge some of the functions of 
government, but these terms do not adequately describe its true relation to 
the State or the people. A municipal officer directing a local improvement is 
not the agent of the State. He is the agent of the city, and the city alone is 
responsible for his negligence or misconduct. If the authorities in charge of the 
streets of a city are agents of the State, the city ought not to be held liable for 
their acts or omissions. 

" ♦ ♦ ♦ The city is a corporation possessing all the powers of corpora- 
tions generally, and can not be deprived of its property without its consent 
or due process of law any more than a private corporation can, and, since its. 
revenues must be used for municipal purposes, it is difficult to see how the 
legislature can make contracts for it which involve the expenditure of these 
revenues without its consent." 

And further, in the same opinion, it is said : 

" The right which is conceded to every private individual and every private 
corporation in the State to make their own contracts and their own bargains 
is (by this statute) denied to cities and to contractors for city work; and, 
moreover, if the latter attempt to assert such right, the money earned on the 
contract is declared forfeited to the city without the intervention of any legal 
process or judicial decree. * ♦ * 

" The contractor Is a private individual engaged in private business. When 
he enters into a fair and honest contract for some municipal improvement, that 
contract is property entitled to the same protection as any other property. It 
is not comi)etent for the legislature to deprive him of the benefit of this con- 
tract by imposing burdensome conditions with respect to the means of per- 
formance, or to regulate the rate of wages which he shall pay to his workmen, 
or to withhold the contract price when such conditions are not complied with 
in the judgment of the city. When he is not left free to select his own work- 
men upon such terms as he and they can fairly agree upon, he is deprived 
of that liberty of action and right to accumulate property embraced within 
the guaranties of the Constitution, since his right to the free use of all his- 
faculties in the pursuit of an honest vocation is so far abridged. * * * 
The exercise of such a power is inconsistent with the principles of civil lib- 
erty, the preservation and enforcement of which was the main purpose in view- 
when the Constitution was enacted. If the legislature has power to deprive 
cities and their contractors of the right to agree with their workmen upon 
rates of compensation (or the number of hours that shall constitute a day's 
labor), why has it not the same power with respect to all private persons 
and private corporations? That question can be answered in the language 
which this court used when a case with features somewhat similar was under 
consideration : * Such legislation may invade one class of rights to-day and 
another to-morrow, and if it can be sanctioned under the Constitution, while 
far removed in time, we will not be far away in practical statesmanship from 
those ages when governmental prefects supervised the building of houses, the 
rearing of cattle, the sowing of seed, and the reaping of grain, and governmen- 
tal ordinances regulated the movements of labor and artisans^ the rate of 
wages, the price of food, the diet and clothing of the people, and a large range 
of other affairs long since in all civilized lands regarded as outside of gov- 
ernmental function.' " 

As suggested by counsel for defendants In error, the statute here under con- 
sideration absolutely ignores the fact that municipal corporations, in their 
property rights and their power to make contracts for local improvements for 
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the benefit of their own citizens, are entitled to the same Immunities and- are 
protected by the same constitutional guaranties which shield the property of 
individuals or private corporations from legislative aggression. In considering 
the rights and powers of municipal corporations, in the case of Railroad Co. v. 
New Orleans (26 La. An., 481), the Supreme Court of Louisiana says: 

"A nmniciittil corporation possesses two -classes of i)0wers and two classes 
of rights, public and private. In all that relates to one class it is merely the 
agent of the State and subject to its control. In the other it is the agent of 
the inhabitants of the place, the corporators, maintains the character and i-ela- 
tions of individuals, and is not subject to the absolute cont:rol of the legislature, 
its creator." 

In the case of Atkins v. Town of Randolph (31 Vt, 237) Judge Barrett, 
announcing the opinion of the Supreme Court of Vermont, states the proposition 
as follows: 

" It is true, as was urged in argument by the learned counsel for plaintiffs, 
that in some respects legislatures tave power in respect to municipal corpora- 
tions that they have not in respect to private corporations or individuals. 
They may alter or abolish municipal corporations at pleasure, but yet not so 
as to defeat the pecuniary rights of individuals as against such corporations 
or as depending upon their existence. The legislature has the same power in 
respect to private corporations when that power is reserved in the law creat- 
ing them. So far as a municipal corporation is endowed by law with the power 
of contracting, and as such is made capable of acquiring, holding, and dis- 
posing of property and subject to the liabilities incident to the exercise of such 
power and capacity, thus being vested with legal rights as to property in con- 
tracts and improvements, and subject to legal liabilities in respect thereof, 
to be ascertained and enforced by suit in the ordinary judicial forums with 
the same principles and by the same means as in the case of a private corpo- 
ration, such municipal corporation must stand on the same ground of exemp- 
tions from legislative control and interference as a private corporation. 

"As to third persons who seek to enforce pecuniary liabilities against towns 
arisinj? upon contract, such towns are merely private corporations or individuals, 
and in this respei^t they are not affected by the purely municipal public and 
political features that appertain to their corporate existence In virtue, and in 
reference to which alone they are subject to the absolute control of legislation." 

And to the same effect Is the case of the Board of Park Commissioners v. 
Common Council of Detroit (28 Mich., 228). 

This distinction as to the i)owers delegated to municipal corporations was 
clearly recognized and commented upon by this court in the case of Western 
College v. Cleveland (12 Ohio St., 375). In that case Judge Gholson, announc- 
ing the oi)lnlon of the court, at page 377, says : 

"It ?s the duty of the State government to secure to the citizens of the State 
the peaceful enjoyment of their property and Its protection from wrongful and 
violent acts. For the proper discharge of this duty power is delegated In 
different modes. One of these Is the establishment of municipal corporations. 
Powers and privileges are also conferred iipon municipal corporations, to be 
exercised for the benefit of the individuals of whom such corporations are com- 
posed, and In connection with these powers and privileges duties are sometimes 
specifically i^nposed. It is obvious that there is a distinction between those 
I>owers delegated to municipal corporations to preserve the peace and protect 
persons and property, whether to be exercised by legislation or the appointment 
of proper oflScers, and those powers and privileges which are to be exercised 
for the Improvement of the territory comprised within the limits of the corpora- 
tion and Its adaptation to the purposes of residence or business. As to the 
first, tlie municipal corporation represents the State, discharging duties incum- 
bent on the State; as to the second, the municipal corporation represents the 
])ecnniary and proprietary interests of Individuals. As to the first, responsibility 
for acts done or omitted Is governed by the same rule of responsibility which 
applied to like delegations of power; as to the second, the rules which govern 
the respeeslbility of individuals are properly applicable." (See also Cin- 
cinnati V. Cameron, 33 Ohio St., 366.) 

The liboral quotations in this opinion from the authorities above cited need 
no further apology upon our part than to say that If the principles there an- 
nounced and the conclusions there reached are correct, and we believe they art; 
and adopt theni. that they conclusively refute and answer the contention of 
plaintiff in error that the statute under consideration in this .case does not 
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restrict the riglit of libeity to contract imd as iu the nature only of a direction 
hy a principal to its agent. 

Again, stripped of Xts pi o visions, except so far as they relate to contraotorF 
and subcontractors, the first section of the statute under considexation reads as 
follows : 

" It shttJl be unlawful for any contractor or subcontractor for any part of any 
public \Vorks of, or work done for such State, or political subdivision thereof, 
or any person, corporation, or association whose duty it shall be to employ or 
direct and control the services of such laborers, workmen, or mechanics, or who 
has in fact the direction or control of the services of such laborers, workmen, 
or mechanics, to require .or permit them, or any of them, to lab6rioio»e thsai 
<lght hours in any one calendar day." 

Thus it is apparent that this statute, which is peremptory in terms, is more 
than a mere direction by a principal to an agent, and that its profusions apply 
not only to officers and agents of the State of Ohio, but that they apply with 
equal force to all persons who would enter into contracts with the State or any 
of its political subdivisions, and undertakes to limit and restrict such persons in 
their right to contract by prohibiting the making of contracts for day's work 
of more than eight hours. What the terms and stipulations of a contract shall 
be is a matter to be determined by the contracting parties, and the right has 
not been delegated to, nor is it within the power of the general assembly, by 
mandatory laws, to prescribe the terms and provisions that shall be inserted In 
contracts that may be made between persons legally competent to contract. 
Doubtless the legislature might, in the absence of contract between the parties, 
prescribe the number of hours' labor that should constitute a day's work, but 
it is not in the power of the legislature, by the enactment of a positive law, to 
abridge the right of parties to fix by contract the number of hours that shall 
constitute a day's work, nor to deny effect to the stipulations and agreements 
of the parties themselves touching such matter, except only as the exercise of 
such power may be authorized for the common welfare; and the right to so 
exei*cise this power of restraint extends only to matters atfecting; tUe pvrblic 
welfare or the health* safety, and morals of the community. 

The number of hours' labor that shall be jjerformed in a day is an impor- 
tant factor, and constitutes an essentl.il part of every contract of service, and 
to deny effect to the stipulations or agreements between employer and enii)loyee 
touching the number of hours the employee shall labor each day Is, 
In effect, either to Impair the obligation of their contract or to deny 
t]iem the right to Sitipulate or contract touching that matter. The lat7 
ter is the right denied by the statute here in question. It Is, we take It, 
axiomatic, that In service contracts the right to contract neqessarily includes 
the right to fix by agreement the number of hours that shall constitute a day's 
work for the person employed, but by the terms and provisions of this st^itute 
the parties. are not left free to negotiate respecting this matter between them- 
selves, but the number of hours which shall constitute a legal day's work for 
the laborer employed on work done for the municipality is by this statute arbi- 
trarily fixed and determined, and the statute further provides just what stipn- 
la/tlons In this respect shall, by the contracting parties, be Incorpoa-ated In their 
oontract, and ^2aets .tiiat nonoQiapliance with the provisions of said statute 
shall be deemed a mii£MlBmeanor punishable by fine or imprisonment, or both, at 
the discretion of the court. The privilege of making and enteriugViuto contracts 
Is more than a mere licenses or liberty. It is a property, right. It is an esswi- 
tial incident to the acquisition and protection of property, and is such right 
88 the legialature may not arbitracUy and ^without suificient cause either 
abridge or take away. 

In the cftse of Palmer & Crawford v. Tingle, decided by this court and re- 
ported in 55 Ohio St., 423, the second clause of the syllabus is as follows : 

** Ijlberty to acquire property by contract can be restrained by the general 
assembly only so far as such irestralnt is for the common welfare and e«i\ial 
protection and benefit of the people, and such restraining statute must be of 
such a character that a court may see that it is for such general welfare, pro- 
tection, and benefit. The judgment of the general assembly in such cases Is not 
concloslve." 

There is one other claim of counsel for plaintiff In error upon which they 
seem to place some reliance, that should perhaps be briefly noticed, and that Is 
as to the matter of estoppel on the part of defendant in error. Counsel for 
plaintiff in error say in their brief: 
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" It Is plain that the municipality itself can not complain, for, as has been 
shown abOTe, it is merely an agency of a higher power, to wit, the State, and 
can only contract as it is authorized by that power to do; nor can the con- 
tractor be heard to complain, for the city, in pursuance of its granted powers, 
and under restrictions imposed by the act in question, in effect, said to him and 
all others, when it invited bids for the performance of the work, * I'he statute 
is one of the conditions which must be complied with, and an obligation which 
must be assumed by the contracting party/ 

** The contracting party (the Clements Bros. Construction Co. ) was not com- 
pelled to bid ; it did so voluntarily, with full knowledge, and when awarded the 
contract executed it voluntarily, knowing all of its provisions, and assumed 
the obligations and conditions imposed by the statute.*' 

It would, perhaps, be a sufficient answer to this claim of plaintiff In error to 
say that the stipulation referred to became a part of the contract, not because 
of any voluntary agreement between the parties that it should be Inserted 
therein, but because the statute forcibly injected it. And that such is the fact 
we think sufficiently appears from the language of the contract which im- 
mediately follows such stipulation. That language is: 

" The foregoing stipulation is made by reason of and to conform to the re- 
quirements of an act of the General Assembly of the State of Ohio, * to provide 
for limiting the hours ef daily service of the laborers, workmen, and mechanics 
j»n)ployed upon public wovks, or of work done for the State of Ohio, or for ,any 
^.palitioBl subdivision thereof, providing for the insertion of certain stipulations 
to any contracts of public works,* etc., passed April. 16, 1900, to the extent that 
the provisions of said act are applicable in the performance of this contract." 

But further upon this proposition, as e^iecially pertinent, we quote again from 
the bpinioii of Justice O'Brien in the case of People ex rel. Rogers, above cited. 
Be says: 

" The fact that certain provisions of the labor law were actually incorporated 
Into the contract signed by the contractor can not change or add anything to the 
strength of the position assumed by the city. The relator is not estopped by 
the agreement' wh^i there Is no element of estoppel in ithe case, and the ques- 
tion is with respect to the validity of the statute and not the construction or 
pftect oif the contract in that regard. If the law is valid, it governs the contract 
and the ri^ts of the parties, v^hether actually. Incorporated into writing or not, 
since all contracts are assumed to be made with a view to existing lews on the 
subject. If it is not valid ithe contractor has not made it so by stipulating in 
writing to obey it, and prescribing the penalty for his own disobedience, which 
is the forfeiture of all rights under the agreement. 

" It is not in the power of the legislature to protect an invalid law from 
judicial scrutiny by providing that it must receive the assent of the parties 
to every contract to wtiieh it relates. ♦ • ♦ Courts, in such cases, are not 
bound >by mere forms, but must look at the substance of things, and so viewing 
this transactipn It would be idle to attempt to deceive ourselves with the idea 
that the qujBStlon involved In this appeal arises out of the stipulations of the 
parties to the contract, or is governed by them, rather than the provision of a 
statute. The contract is in thetform that we find it. not because the parties so 
elected to contract, but for the r^son that the statute would not permit them 
to contract in any other w^y.*' 

As to the further claim of plainttff. in error that " Even if the provisions of 
ihe statute were not a<itua13y inserted therein, they would be read into the 
^contract as a part of the law of the.;State," for answer we need only refer to 
the third paragraph of the syllabus of Palmer & Crawford v. Tingle (55 
Qhlo St., 433), which syllabus Is as follows: 

"While a valid statute regulating contracts Is, by its own force, read into 
and made a part of such contracts, it is otherwise as to invalid statutes.** 

As bearing more oi* less directly upon the questions herein considered, in 
addition to the authorities above cited, the following cases will he found In- 
structive: State V. Loomls (115 Mo., 307); Godcharles v. Wlgeman (113 Pa. 
St., 431) ; Ex parte Kuback (85 Cal., 274) ; State v. Goodwill <33.W. Va., 179) ; 
Commonwealth v.* Perry (155 Mass., 117) ; Low v, Rees Printing Co. (41 Nebr., 
127) ; People v, Gillson (109 N. Y., 389) ; In re House blll^No. 203 (21 Colo., 
27) ; ib. (21 Colo., 2&) ; State of Ohio v. Lake Erie Iron Co., reported in 33 
Law Bulletin, page 6, and afflrpaed by this court (51 Ohio St., 632) ; Marsh et al. 
r. Poston & Co., reported in 35 La.w Bulletin, page 827, affirmed by this court in 
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54 Ohio St., 681; the Wheeling Bridge & Terminal Co. r. Gil more (4 Circ. Dec. 
366; 8 C. C. R., 668). 

Our conclusion In this case is that the statute relied upon and pleaded by 
plaintiff In error, as a defense to the claim of defendant in error, is unconsti- 
tutional, because in conflict with sections 1 and 19 of the Bill of Rights. And, 
therefore, such statute can not avail the city as a defense to shield it from lia- 
bility to defendant in error for the amount due said defendant in error under 
its contract. The circuit court was right in sustaining the demurrer to the 
answer and in rendering Judgment against the city, and that judgment is there- 
fore affirmed. 

Burket, 0. J., Spear, Davis, Shauck, and Price, JJ., concur. 

Mr. MoNAGHAN. Now, then, basing my conclusion upon the author- 
ities just read, I say on the second feature of the argument to which 
I called the attention of the committee — the right of the Govern- 
ment to so regulate its contracts or to so read a stipulation into them 
prohibiting a man from worldng more than eight hours a daj'' — ^is an 
unconstitutional and an unwaranted exercise upon the part of the 
Government and an interference with the rights and liberties of citi- 
zens. There is what I conceive to be a very essential feature of this 
law to which reference should be had. In view of the time flowing 
.so rapidly, I will ask the privilege of inserting in the record excerpts 
from two authorities which I wish to quote. The authorities them- 
selves are, first, that of the United States v. OUinger, reported in 55 
Federal, page 959, and the case of Grant v, the United States, re- 
ported in 7 Wallace, at page 331. Each of these cases lays down the 
proposition that when an individual contracts with the United 
States for furnishing to the United States any particular article, 
whether it happens to be a battleship or stone for a building, the 
United States Government has absolutely no property in that article 
imtil it is accepted and delivered. 

In the case of OUinger, to which I referred, the matter in issue 
was the question of two scows, which the Government had ordered 
to be done under specifications. The court expressly states in that 
case that the United States had absolutely no property of any nature 
whatsoever in the articles contracted for until they were actually 
accepted and delivered. 

So, likewise in the Grant case, where Grant was given the exclu- 
sive right to furnish certain supplies to the Government in Arizona, 
and those supplies which were made under specifications were lost or 
destroyed in transit, and suit was brought in consequence, there 
again, although in that instance the inspection was made in the State 
of New York by the Government inspector and the Government in- 
spector approved of the articles in the State of New York, which 
were made according to specifications and sent on, still, notwithstand- 
ing that fact, the court declared and determined that the property 
was not the property of the IJnited States, and the United States had 
absolutely no jurisdiction over it in effect until the property was 
actually delivered in Arizona, and accepted at that place; all of 
which constitute authority for the proposition advanced by me at the 
outset, namely, that there is a clear line of cleavage between prop- 
erty oi the United States which the United States owns itself and 
work done upon land owned by the United States and property for 
which the United States contracts, which is worked up and completed 
in a private establishment by an individual with his own funds, and 
over which the United States has absolutely no jurisdiction, prop- 
erty, or control until it is delivered to the United States Grovernment. 
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The matter referred to is as follows : 

United States v. Ollinger (55 Fed., 951). In the District Court for the Southern 

District of Alabama. May 10, 1893. 

FACTS. 

The defendant was charged with a violation of the act of Congress of August 
1, 1892. It appears that defendant bid for the building of two stone barges 
which, upon certain conditions, were subject to acceptance or rejection of the 
Government authorities, which proposal of defendant was accepted, and in the 
letter of acceptance it was said that if the barges be built according to specifi- 
cations furnished and are delivered at Mobile, Ala., within 40 days after the 
receipt of the letter they will be purchased from the defendant at the price 
stated. 

OPINION. 

It is my opinion that the statement of facts is alone sufficient to show that 
the act of Congress under which this prosecution is sought to be maintained has 
no application to the case. It is doubtful whether the defendant could ever have 
been considered a contractor. If a contractor, he was a contractor to furnish 
to the Government of the United States two barges to be delivered within 40 
days from the making of the contract of service; if built according to certain 
specifications, were to be purchased by the Government from him. The barges 
were his and were to be his until the Government purchased them. It is clear 
to me that the building of the barges was In no sense a part of the public works, 
nor more so than the mining of coal contracted to be furnished to the Navy and 
marine service of the United States according to specifications as to quantity 
and quality, or the furnishing, under contract with the Government of the 
United States, lumber and brick to be used in building quarters at Mount 
Vernon Barracks for oflicers or soldiers, or any other public use, according to 
specifications as to kind, quality, and quantity. It would hardly be contended 
that the mining of such coal, the sawing of the lumber, or the making of the 
bricks would be public works in contemplation of the act of Congress, or that 
the laborers engaged in the work of mining and In the making of the lumber and 
bricks were the .laborers whose services and employment Congress has under- 
taken to regulate and limit. I fail to see any difference in principle in the 
cases mentioned and that under consideration. 

Furthermore, the act of Congress provides that it shall be unlawful for any 
such contractor — ^not a contractor to do work for the United States — whose 
duty it shall be to employ, direct, or control the services of such laborers or 
medianics, to require or permit them to work more than eight hours in any 
calendar day, manifestly referring to laborers and mechanics employed upon 
such public works of the United States. There was no duty expressly or Im- 
pliedly imposed on the defendant by his contract to employ, direct, or control 
any laborer or mechanic on the work of building the barges. It Is clear, I 
think, that the defendant was not a contractor within the purview of the act 
of Congress. In view of the previous legislation on the subject by Congress, In 
view of the limited power of Congress to legislate on the subject, which power 
can only be exercised as applying to laborers and mechanics who may be em- 
ployed by or on behalf of the Government of the United States, I am satisfied 
tiiat it never was the legislative understanding and Intent that the act should 
apply to a case like the one at bar. 

In Grant v. U. S. (7 Wallace, 331) is found one of the first cases in which 
it is held that the United States enters upon a contract upon the same basis as 
individuals. This is a case where Grant made a contract for the exclusive fur- 
nishing of supplies to posts in Arizona. Goods were destroyed in transit after 
having been passed upon by the Government Inspector in New York. 

"On the theory that the order of the Secretary of War of March 0, 1860, 
granting to Taliafero and Grant the privilege of furnishing and delivering at 
certain posts in Arizona for two years all the supplies that might be needed 
there for the service at certain stipulated rates was a contract mutually bind- 
ing on the Government and the claimant, the obligations imposed on the parties 
to it are clearly defined. 

" It was the duty of the claimant, as well as his exclusive privilege, to fur- 
nish all the supplies which were needed for the use of the service in Arizona, 
and on the receipt of the goods there, the Government was bound to pay him 
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for them the priros which were fixed in the order. It is too plain for contro- 
versy, that tl*e property did not vest in the United States until it was de- 
livered. To eKcai)e the force of this rule at law, it is insisted, as the goods were 
inspected in New Yorli and pronounced to be of the proper kind and quality ^ 
that the title then i jissed to the United States, and that they only remained in 
possession of the claimant for .transportation, and as he was prevented from 
delivering them b3' the public enemy, the loss must be borne by the United 
States. This position can not be sustained, for the inspection at New York, 
op which it is based, did not work a change of title in the property, nor was 
it in the contemplation of the parties that it should. It did not affect the con- 
tract at all. The goods, by a well-known usage of the War Department, had 
to be inspected somewhere, and as the contract contained nothing on the sub- 
ject, it was for the advantage of the contractor that they should be Inspected 
before shipment, rather than at the point of delivery.. The War Department 
took upon itself no additional responsibility by inspecting them in New York, 
instead of Arizona, and this inspection' in no wise relieved the claimant from 
any obligation which he had assumed. He had agi'eed to deliver the goods In 
Arizona, and until he did this there was no contract on the part of the Govern- 
ment, either express or Implied, to pay him for them. All that the certificate 
of Maj. Eaton, the inspecting officer, proves, is, that the goods, when pre- 
sented to him for inspection, were contained in strong, sound, full-hooi)ed bar- 
rels and well-secured tierces, properly marked with the names of the places to 
which they were destined, and were of the kind and quality usually provided 
by the. Subsistence Department." 

Mr. MoNAGHAN. Now, then, there is one other feature of this pro- 
posed law to which I wish to invite attention for a moment, and 
that is the question whether or not in that portion which relates to 
the imposition of a penalty and the manner of its imposition the 
fifth amendment to the Federal Constitution is not violated. 

In line 13, on page 1, the bill continues, as follows : 

And every such contract shall stipulate a penalty for each violation of such 
provision in such contract of $5 for each laborer or mechanic f6r every calendar 
day in which he shall be required or permitted to labor more than eight hours 
upon said work ; and any officer or person designated as inspector of the work 
to be performed under any such contract, or to aid in enforcing the fulfillment 
thereof, shall, upon observation or investigation — 

Observation or investigation — 

forthwith report to the proper officer of the United States, or of iany Territory^ • 
or of the District of Columbia, all violations of the provisions of this act 
directed to be made in every such contract, together with the name of each 
laborer •or mechanic who has been required or permitted to labor In violation 
of such stipulation and the day of such violation, and the amount of the pen- 
alties imposed' according to the stipulation in any such contract shall be directed 
t6 be withheld for the use and benefit of the United States, the District of 
Columbia, or the Territory contracting by the officer or person whose duty it 
shall be to approve the payment of the moneys due undet such contract. 

Then follows the provision with reference to an appeal to the 
executive officer, and from him finallv to the Court of Claims. In 
this connection I wish to establish as a basis for my future argu- 
ment a definition of what due process of law is. McGehee wrote a 
very excellent book on that subject, and in his book the definition 
adopted by him is as follows : 

Due process of law, as the meauUig of the words ha« been developed In Ameri- 
can decisions, Implies the administration of equal laws according to established 
rules, not violative of the fundamental principles of private right, by a compe- 
tent tribunal having jurisdiction of the case and proceeding upon notice and 
bearing. 

Daniel Webster in his speech in the Dartmouth College case, speaking of the 
" law of the land," which Is now synonymous with " due process of law," said : 

" By the law of the land Is most clearly Intended the general law ; a law which 
hears before It condemns, which proceeds upon Inquiry, and renders judgment 
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only after trial. The meaning is that every citizen shall hold hie life, liherty, 
property, and immunities under the protection of the general rules whieh gev- 
em society. Everything which may pass under the form of enactments is not 
therefore to be considered the law of the land. If this were so, acts of confisca- 
tion, acts reversing judgments, and acts directly transferring one man's estate' 
to another, legislative judgments, decrees, and forfeitures in all iiossihle forms 
would be the law of the land. Such a strange construction would render con* 
stitutional provisions of the highest importance completely inoperative and 
void." 

Novs^j then, in this instance^ what is done? Apparently the law is 
violated, let us say, by a man located in the State of California, who 
is a subcontractor for work which is done in the State of New York. 
An inspector establishes a penalty without due process of law. All. 
that is required of the inspector is that he shall report to the proper 
official the violation. There is no hearing. " Investigation or ob- • 
servation" is all that the law implies. Upon that basis, and with, 
nothing further done, the inspector in California reports to the pay 
officer of the United States, and the penalty is at once imposed. It 
is something which is taken away from the cpntractor, who has no 
opportunity to be in the State of California or to observe as to 
whether or not the act was really violated, but summarily and withr ; 
out any trial of any character whatsoever, the inspector imposes the 
penalty upon the contractor himself. 

There is no judicial procedure incident to it. There is no hearing, 
incident to it. The individual who is the contractor is bound by the 
act of his subcontractor, excepting in so far as his right of appeal 
is concerned, either to the executive officer or to the Court of Clauns^ 
as the case may be. But the penalty has been inflicted. He has been, 
deprived of that property, and deprived of it just as effectively for 
all intents and purposes as if he were never going to recover it again. 

If that money were paid to him he would be entitled 'to its use, 
but the deprivation is absolute, subject to appeal. In the interim he 
is deprived of it, and dej)rived of it arbitrarily. 

I claim that a provision authorizing such procedure is a viola- 
tion of the due process of law* clause in the Constitution. It can 
not be claimed that hj virtue of the fact that he has a right of appeaL 
to the Court of Claims due process of law is given him, no more 
than it could be said that a man should be summarily thrown into . 
jail and not given a sentence by a court without a trial simply 
because he has the right of habeas corpus. 

The Chairman. But take this case. Suppose the man is convicted 
in a police court, where they do not provide for a jury trial. If he 
takes an appeal, he gets a jury trial in the upper court. That has 
been held not to violate the law with reference to the right of trial by 

Mr. MoNAGHAN. But there is no trial in that case at all. 

The Chairman. But then we are not talking about a trial. We 
are talking about a man not being convicted until he is tried by his^ 
peers— by a jury. Under the constitutional guarantees, if a man goes 
into a police court and happens to be unable to give bond, he goes ta 
jail, but he finally gets his appeal, and after a while he gets a hearing 
before a jtiry, and he may be acquitted. 

Mr. Monaghan. That is true. 

The Chairman. But the provision of the Constitution guarantee-* . 
ing the right of trial by jury has not been violated, because he does 
get a trial by jury finally. 
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Mr. jVIonaghak. That is true, but that process is not the same as 
the process that is involved and exercised here. In that case the man 
has at least a right to be heard on the question; he has at least a 
right to bail for his appearance, but in the matter at issue before 
the committee at this time the inspector merely upon observation 
inflicts this ]3enalty without any trial of an^ character whatsoever. 
Further, he is placed bv the act in a judicial position. There are 
certain exceptions specified in this statute with reference to supplies, 
with reference to matters that may be bought on the open market, 
with reference to emergencies. 

Now, I would, if time permitted, go somewhat extensively into the 
various other insufficiencies, in so lar as definitions in this act arc 
concerned. The word " mechanics " itself is open to various construc- 
tions and various definitions. The word " exigency " or " emergency " 
appears. Some of them are defined, but there is a general clause with 
reference to unforeseen emergency, or words to similar effect. Who 
is to determine its existence, whether the emergency has happened 
which justifies taking av/ay in a special instance the penalties of the 
act. The inspector determines whether or not there is an emergency, 
and upon his determination the penalty is imposed, and the party 
upon whom the penalty is inflicted has absolutely no opportunity to 
be heard on the subject at all except by an appeal to the Court of 
Claims. 

In this connection there is an authority which I desire to call to 
the attention of the committee. I refer to the case of McBride v. 
The State, reported in 70 Mississippi, paee 716. In that case the 
court declared unconstitutional a statute wmch gave a State revenue 
officer authority to assess and collect a penalty for any violation of 
the liquor law, and it can be claimed before that decision that it is 
upon a parity with the authority of the inspector as embraced in the 
measure which is now before us. The court said in that case : 

It certainly requires no argument or citation of authorities to uphold the 
proposition that it is not within the power of the legislature to provide for the 
infliction of a penalty and its collection Ity sufnmarily, without a judicial pro- 
ceeding, fixing it upon the party to "be charged. The constitutional provision, 
by which it is declared that "no person shall be deprived of life, liberty, or 
property, except by due process of law, would be practically abrogated if it 
should be held within legislative competency to commit to the hands of an 
executive officer the exercise of the power of seizing the property of the citizen 
to enforce an unadjudged penalty. 

Just as in this case, in the State of South Carolina in the case of 
State V. Allen (2 McCord, 55) the court declared invalid an act 
which gave authority to a tax collector to inflict a penalty upon 
those who were found selling lottery tickets. The court in that 
connection used this language : 

The constitution intended to impose a restraint upon the legislature as well 
as on the other departments of government; and it would be idle to impose 
upon them a restraint which it was in their power to remove by performing 
the very act which it was intended to prevent. Our constitution prohibits the 
legislature "to deprive any man of his liberty, except by his peers or by the 
law of the land," yet this act gives to the tax collector — 

Just as the inspector is given the authority in the instance at bar — 

authority to adjudge the person accused guilty of the act charged against him 
without a trial by jury or in any form * * *, and if there is any principle of 
constitutional law by which it can be justified I have yet to learn where it can 
be found. I do not contend that the legislature could not enforce such a penalty 
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nor that they can not prescribe the mode of compelling the payment of it, but 
that the liability of the party must first be established by a jury of his country 
and not hy the arbitrary fiat of any individual. 

4 

In the State of Florida a decision similar in character was made in 
the case of Ex parte Nightengale (12 Fla., p. 272). In that case 
the court declared unconstitutional a law which empowered the 
board of commissioners of pilotage to penalize persons violating the 
pilot laws. 

In the case of Galpin v. Page (18 Wallace, p. 350) the Supreme 
Court of the United States said : 

It is a rule as old as the law and never more to be respected than now that 
no one shall be personally bound until he had had his day in court; by which 
is meant until he has been duly cited to appear and has been afforded an 
opportunity to be heard. Judgment without such citation and opportunity 
wants all the attributes of % judicial determination. It is judicial usurpation 
and oppression, and never can be upheld where justice is justly administered. 

Now, in answer to the question which was propounded to me by 
the chairman of the committee, I may not have gathered it upon all 
fours with the matter that was in his mind, but at all events I will at 
this time answer what might appear to be a contention, or a possible 
contention, on the part of others, namely, that the legislature might 
prescribe what due process of law is in the sense that in this measure 
it is naming the person and fixing the procedure relating to the 
penalty, and which would itself constitute due process of law. 
In the case of Den 7;. Hoboken Land Co. (18 Howard, 272) the 
following language was used by the court : 

It is manifest that it was not left to the legislative power to enact any 
process which might be devised. The article is a restraint on the legislative 
as well as on the executive and judicial powers of the Government, and can- 
not be so construed as to leave Congress to make any process of law "due 
process of law " by its mere will. 

It might be contended further that the stipulation in the contract 
is sufficient to relieve the act of the imputations cast upon it by me 
in connection with the due process of law clause of the Constitution, 
but this can not be so, because a man can not by his own act waive his 
constitutional privilege in so far as the right of contract is con- 
cerned. 

The authoritv that I would name here is Ex parte McCluskey 
(40 Federal, p. *74). 

In the case of People ex rel. Rogers v, Coler (166 New York) the 
court makes use of the following language : 

The fact that certain provisions of the labor law were actually incorporated 
in the contract signed by the contractor can not change or add to the strength 
of the position assumed by the city. 

Now, then, following along that same line of argument, there is a 
further suggestion to be made. One of the immunities and one of 
the rights and privileges accorded to the citizens under the Consti- 
tution of the United States is that all courts should be for all citizens 
alike; that one man shall not be prevented from seeking a certain 
tribunal for the purpose of having his matter established and an- 
another man be entitled to it. 

In this connection, I wish to insist upon this proposition, following 
along the line of the due process of law clause in the Constitution, 
that in this measure the party who has the right of appeal has the 
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right of appeal to one tribunal, and that tribunal is the Court of 
Claims, whereas a person who is engaged upon supplies for the Gov- 
ernment, if he wishes to sue the Government in this regard, has a 
right to apply to the Court of Claims, but he has a right also to 
apply to the district court, because the district court under the stat- 
ute has. concurrent jurisdiction. 

It might be suggested that concurrent jurisdiction being already 
established, any person who is injured or conceives himself injured 
by the infliction of the penalty might, under the former act, apply to 
the district court if he wished instead of the Court of Claims, where 
he might be forced to go a long distance for the purpose of having 
the matter adjudicated by the Court of Claims. 

But let us refer to the case of United States v, Saleseki (26 Fed- 
eral, p. 609), wherein the court says that whiere a statute creates or 
imposes a penalty and prescribes the manner in which it may be en- 
forced, the mode directed must be used exclusively. If that is so, 
the mode directed in this case with reference to the matter must be 
used exclusively, and he must have his appeal adjudicated by the 
Court of Claims and not by the district court. 

The Chairman. Do we not confine a lot of litigants exclusively to 
the Court of Commerce now? 

Mr. MoNAGHAN. I think you do, but they are all persons of that 
particular classification whp are confined to that. Here peopk of 
a particular classification who do similar work are not confined to 
the particular remedy, and I claim that is a discrimination which is 
unjustifiable and unconstitutional. 

In this connection permit me to refer to the case of the United 
States V, Jones, in 131 United States, which is authority for what I 
contend for, namely, with reference to the difference between the 
people generally engaged upon similar work for the Government 
and those who come within the inhibition of this act. 

The proposed measure deprives the contractor from the use of the 
local district or circuit courts, as the case may Ije, and compels him 
to seek his rights in the Court of Claims. The measure, as we have 
seen, grants the latter court exclusive jurisdiction of the matter. 
The manufacturer of Government supplies or of goods. that may 
be purchased in the open market, Government contractors' trans- 
portation by land or water, and Government contractors for the trans- 
mission of intelligence are all afforded their option in the selection 
of the tribunal before which they may seek justice, while (govern- 
ment contractors employing laborers and mechanics not within the 
exceptions noted are deprived of selection, and must present their 
matter to the Court of Claims. The procedure, evidence, and privi- 
lege of litigants in the district and circuit courts are so admittedly 
different from those of the Court of Claims that no extended discus- 
sion is required. 

Any law which has such an unequal application and which denies 
to the citizens the right to the use of the courts of the General Gov- 
ernment is unquestionably invalid. 

The proposed measure arbitrarily and unreasonably classifies the 
subjects of its application. 

It is elementary that equality of law, as guaranteed by the Consti- 
tution, demands more than the equal application of its provisions 
to all within a class. The mere fact of classification is not sufficient 
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to relieve a statute from the equality guaranteed by the Federal 
Constitution. The classification must'behased upon some reasonable 
ground — some difference which bears a jtrst and proper relation to 
the attempted cl^siflcation. It mu§t not be a mere arbitrary 
selection. 

In the consideration of tli^ scope of this proposed measure and' 
its application, combined with the' act of 1892, we Arid an unmistak- 
able inequality in its appMcation*. Laborers and mechanics on pub- 
lis works are included, laborers and mechanrics on Government 
work in transportation by land or water are excluded. Laborers and 
mechanics engaged generally on materials to be used by the Govern- 
ment are included, while the same individuals if employed on mate- 
rials which are purchased in open market are excluded. Laborers 
and mechanics on public works are embraced within both measures 
and also the act of 18^. While laborers and mechanics performing, 
the same kind of work, but not on so-called public works, are 
embraced within but one. Mechanics employed on Government con- 
tracts for the transmission of intelligence are exchided, while labor- 
ers and mechanics on general contract work are included. Laborers 
and mechanics who are engaged in work on supplies to the Govern- 
ment are excluded, while the same class of laborers or mechanics who 
may be doing the same work, but not on so-called supplies, are 
included. 

The carpenter, the ironworker, if on public works, are included 
within the term of both acts^ and their employer is subject to be 
imprisoned, and penalized, while the same artisans if engaged in the 
manufacture of one of the various supplies for the Government or 
upon articles that may be purchased in the open market are excluded. 

As the Solicitor for th€ Depaitment of Commerce and Labor has 
said, it is rather difficult to anticipate the various applications of 
this far-rfeaching measure, yet we believe that it is api^arent from 
what we have pointed out to perceive the inequality of application of 
this measure. 

Justice Brewer, in the case of Gulf Colorado Railway Co. v. 
Ellis (165 U. S., 150), states in behalf of his court that while, 
as a general rule, government may classify in its legislation pro- 
vided it deals alike with all of a certain class, yet it is equally true 
that such classification can not be made arbitrarily. 

Thnt (classification) must always rest upon some differei^e whlcii bears a 
reasonable and Juat relation to the act in respect to which thie elassiflejition is 
proiK)^^ed and can never be made arbitrarily and without any such Im sis. 

The Supreme Court of the State of Missouri, in the case of State 
y. Loomis (115 Mo., 307), in referring to a statute regulating the 
manner in which corporations shall pay their employees, states the 
doctrine regarding classifieation as follows : 

Classification for legislative purposes must have some reason:) ble basis upon 
which to stan<}. It must be evident that diflFerences which would serve for a 
classiljcation for some purjKmes furnish no reason whatevei* for a olassificatiou 
for legislative purposes. The difference wliich will support class legislation 
must l)e such as in tlie nature of tilings furnish a reasonable l)asis for separate 
laws and regulations. 

Both classes, if you please, are working for the Government upon 
Government work, but the one is put under a special classification 
and is made to bear all the burden of this law and the other is not. 
In the one instance the workman has the privilege of working nine 
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hours a day at extra pay, if hd sees fit, when working upon supplies 
or working upon those things which are made a specific exception, 
but the man who is working upon the same character of work is 
brougiht within the purview of the act, and I say the classification 
in that instance is unquestionably laclang in reason. The cases in 
this connection do not provide any new or any unusual rule. 

In following out the line of authorities quoted, in every instance 
they bear out the argument against the constitutionality or this law. 

The measure seeks, by indirection, to give the General Govetoment 
powers it does not otherwise possess. 

The infliction of a penalty involves the idea of punishment. No 
matter under what guise it may be made to appear, whether it is 
made incident to a criminal proceeding or a civil one, whether or 
not it arises by reason of a stipulation in a contract such as is pro- 
posed by this measure, its true character can not be changed. It is 
still a punishment for the infraction of the law. (U. S. v. Chouteau, 
102 U. S., 603.) 

It is pointed out by Chief Justice Taney, speaking for the United 
States Supreme Court in the case of State of Maryland v. Baltimore 
& Ohio Railway (3 How., 534), that a forfeiture inserted in a con- 
tract between individuals differs from a forfeiture mentioned in 
statutes. It was stated that a provision of a law which 

declared a forfeiture of a particular sum has alwaj'S, In the construction ot 
statutes, been regarded not as a contract with a delinquent party, but as a pun- 
ishment for an offense. 

Undoubtedly in the case of individuals the word " forfeit " is construed to 
be the language of contract. * * * In legislative proceedings, however, 
the construction is otherwise, and a forfeiture is always to be regarded as a 
punishment inflicted for a violation of some duty enjoined upon the party by law. 

It is also well settled that the terms " forfeiture " and " penalty " 
in mattei-s of this sort are synonymous. The term " fine," under the 
authority of Atchison R. Co. v. State (Kans. 22, 1), could likewise 
be used in reference to the penalty imposed by this statute. Dis- 
regarding the idea of stipulation anticipated by the measure, which 
we have seen is not a saving clause, we must deem this measure to 
be penal. A penal statute has been defined as oiie which imposes a 
penalty for a breach of its provisions. (Mitchell ^^ Hotchkiss, 48 
Conn., 19.) In actions brought under penal statutes the defendants 
are entitled to a trial by jury. Jury trials are not afforded contrac- 
tors by this measure. 

These general propositions show the complete innovation sought to 
be enforced by this measure. Contractors ate to be made subject to 
a penal law without the rights accorded others under similar condi- 
tions. They are to be penalized by the mere fiat of an executive 
agent of the Government and the cloak of protection afforded to> 
others subject to penal laws are not afforded them. 

The argument that the stipulation cures the defect is faulty, for 
the reasons we have suggested. No law should seek a reason for its 
existence in indirection. If it is invalid because of its results, inde- 
pendent of the stipulation, we see that Congress is attempting to do 
something indirectly which it could not do directly. 

This measure seeks to give government, by indirection, powers 
that it could not otherwise possess. It seeks to do indirectly that 
which it, the Government, could not do directly. In this we sub- 
mit it is unconstitutional. 
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We are reduced to this final position. The (Jovernment of the 
United States is not to be benefited by way of this penalty in so far 
as the improvement of its property is concerned or the character of 
the work done, but it establishes this as a punishment for the viola- 
tion of a law, and by whom is that punishment to be inflicted? It 
is not to be inflicted by anv court. It does not give the opportunity 
to the defendant to b"^ confronted by any witness ; it do^ not provide 
any trial, but summarily plaodng the inspector in a position to exer- 
cise judgment, judicial discretion and a determination of the mean- 
ing of terms, as to what may constitute an emergency, gives that 
inspector authority to inflict this penalty by way of a punishment. 
I say that that can not be by any construction allowed or permitted 
to be thought of as a something involving the protection of those 
rights secured to citizens by the Constitution of the United States in 
its fifth amendment by depriving them of liberty and property with- 
out due process of law. 

Permit me to say, gentlemen, in conclusion upon this subject that 
the people represented by me feel this matter very, very nearly. 
The}^ realize, and I am instructed to say, that the placing of this 
embargo upon their product will mean that they can not compete for 
Government work. It will mean that Government work will be- 
come higher in price. It will mean that emplovees, who seek an 
opportunity to work overtime, will be prevented irom enjaying that 
privilege for the future. It will effect a gi*eat detriment to the 
business of contractors. It will mean great injury to workmen. As 
forcefully as the words of man will permit me to say it, we beg of the 
committee to exercise every possible degree of care and caution in 
connection with this act, because wq regard it as an act dangerous to 
employers^ unjust to their employees, and violative of the funda- 
mental principles upon which this Government was established. 

The Chairman. The committee is very much obliged to you, Mr. 
Monaghan. 
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MEMBERS national FOUNDERS' ASSOCIATION. 
[Organized New York, January 26, 1898.) 

Officers National Founders' Association, 1911.-— O. P. Brings, president, Min- 
neapolis, Minn.; Henry D. Miles, vice president, Buffalo Foundry & Machine 
Co., Buffalo, N. Y. ; A. E. McCllntock, commissioner, Chicago, III. ; F. W. Ilutch- 
ings, secretary, Detroit, Mich.; the People's State Bank, treasurer, Detroit, 
Mich. 

Adininistrative council. — O. P. Briggs, president, Minneapolis, Minn. ; Henry 
D. Miles, vice president, Buffalo Foundry & Machine Co., Buffalo, N. Y. ;. F. D. 
Wanning, Birmingham Iron Foundry, Derby, Conn.; Henry B. Sargeant, 
Sargeant & Co., New Haven, Conn.; J. H. Schwacke, Wm. Sellers & Co. 
(Inc.), Philadeli)liia, Pa.; Ch;is. J. Mesta, Mesta Machine Co., Pittsburgh, 
Pa.; G. H. Johnson, Isaac G, Johnson & Co., Spuyten Duyvil, X. Y.; S. L. 
Moore, Moore Bros. Co., Elizabeth, N. J.; H. J. Boggls, Taylor & Boggis 
Foundrv Co., Cleveland, Ohio; C. H. Gifford, AmeKican Blower Co., Detroit, 
Mich.; F. C. Caldwell, H. W. CaldweU & Son Co., Chicago, III.; H. T. Horhsby, 
United Iron Works Co., Si)ringfleld, Mo.; Otto H. Falk, the Falk Co., Mil- 
waukee. Wis. ; Oliver Crosby, American Hoist & Derrick Co., St. Paul. Minn. ; 
J. A. Milne, Allis-Chalmers-Bullock (Ltd.), Montreal, Quebec; L. L. Anthes, 
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.Antlies FounOry Co. (Ltd.), Torouto, Ontario; W. D. Tynes, Hardie-Tynef* 
Manufacturing Co., Birmingham, Ala. ; W. E. J^IcClamroch, Southern Engine .& 
Boiler Works, Jackson^ Tenn. 

LIST oir ^^MBEbs; 
[Arranged alphabetically.] 

Acme Foundry Co. (William Greenbaum), Cleveland, Ohio. Light ai^d 
medium gray-iron castings. 

Adams & Westlake Co. (Ward W. WilHts),* Chicago, 111. Brass and bronze 
founders, finishers, and spinners; sheet-metal stampings; railway lamps and 
lanterns; brass and iron bedsteads. 

Adams & Westlake Co. (Edw. L. Langworthjr)^ Philadelphia, Pa. Car and 
ship hardware; railway supplies; brass, bronze* and white-metal castings. 

Adriance, Platt & Cu. (Albert J. Glass), Poughkeepsie, N. Y. Castings for 
harvesting machinery. 

Advance Thresher Co. (B. T. Skinner), Battle Creek, Mich. EJngines, thrajsh- 
ing machinery, and general agricultural work. 

Aermotor Co. (L. C. Walker), Chicago, 111. Windmills, pumps, tanks, tank 
towers, electrical transmission towers. 

Aliron Foundry Co. (Frank Fiebeger), Akron, Ohio. Hot-air fiirnacef*. steam 
and hot-water boilers, gray-iron castings. 

Albany Malle«lble Iron Co. (Edward Oliver), Albany, N. Y. Malleable-iron 
and semi steel castings. 

Albion Malleable Iron Co. (H. B. Parker), Albion, Mich. Malleable-iron 
castings and patterns. 

Allen Engineering Co. (Thos. H. Allen), Memphis, Tenn. Transmission ma- 
chinery and engine castings. 

Allis-Chalmers Co., main office, Milwaukee, Wis. Corliss engines; steam tur- 
bines ; gas engines ; hydranlic turbines ; pumping engines ; .blowing engines ; air 
compressors ; mining, crushing, sawmill, flour-mill, and electrical machinery. 
Branches : Chicago Works, Chicago, 111. ; Scranton .Works, Scranten, pa. 

AUis-Chalmers-BuUock (Ltd.) (J. A; Milne), Montreal, Quebec. Air compres- 
sors ; coal cutters ; rock drills ; channelers and all kinds of mining machinery ; 
hoisting engines ; rapid unloaders ; electrical maphlnery of all classes. 

American Blower Co. <C. H. Glfford), Detroit, Mich. General machinery 
castings. 

American Clay Machinery Co. (L. W. Pen^eld), Willoughby, Ohio. Heavy 
machinery castings. 

American Clay Machinery Co. (R. O. Perrott),' Bucyrus, Ohio. Brick and 
tile; sewer pipe; terra cotta; fireproofing; pottery; clay refining; general line 
of clay working and cement machinery. 

American District Steam Co. (Chas. R. Bishop), Lockport, N. Y. Cast-iron 
pipe fittings and all devices pertaining to district heating systems. 

American Foundry & Machine Co. (A. Ballinger), Hamilton, Ohio. General 
jobbing ; machine and light castings. 

American Foundry & Manufacturing Co. (B. H. Sanders), St. Louis, Mo. 
Light and medium weight castings; plumbers' supiplies. 

American Hoist & Derrick Co. (Oliver Crosby), St. Paul, Minn. Hoisting 
engines and derricks. 

American Locomotive Co. ( Jas. MeNaughton), main office, New York City, N. Y. 
Locomotive castings. Branches : Brooks Works, Dunkirk, N. Y. ; Cooke Works, 
Paterson, N. J. ; Manchester Works, Manchester, N. H. ; Moatreal Works, Mont- 
real, Quebec; Pittsburgh Works, Allegheny, Pa.; Richmond Works, Richmond, 
Ya. ; Rogers Ijocomotive. Works, Paterson, N. J.; Schenectady Works, Schenec- 
tady, N. Y. 

American Motor Castings Co. (F. L. Bromley), Detroit, Mich. Automobile 
castings and general jobbing. 

American Seating Co. (Wayne Mills), Chicago, 111. School furniture and 
opera chairs. Branches : Buffalo Works, Buffalo, N. Y. ; Grand Rapids Works, 
Grand Rapids, Mich. ; Thos. Kane & Co. Works, Racine, Wis. 

American Ship Building Co. (Lee Wallace), Cleveland, Ohio. Marine work. 

American Ship Windlass Co. (E. G. Marble), Providence, R. I. Light and 
heavy castings up to 10 or 12 tons; ^een and dry sand. 

American Skein & Foundry Co. (W. F. Walker), Racine, Wis. General line 
of grey castings. 
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American Tool & Machine Co. (M. H. Barker), Boston, Mass. Machinery 
castings. 

Ameriqan Well Works, (M. C. Chapman), Aurora, 111. Well-drilling ma- 
chineiy, pumps, gasoline engines, air compressors, etc. 

American Wood Working Machinery Co. (J. E. McKelvey), Rochester, N. Y. 
Machinery castings. 

Ames Iron Works (Allen Ames), Oswego, N. Y. General machinery castings 
tor engines and boiler work. 

. Josiah Anstice & Co. (Josiah Austice), Rochester, N. Y. Fine specialty and 
small castings. 

Anthes Foundrj' (Ltd.) (L. L. Anthes), Toronto, Ontario. Cast-iron soil pipe 
And fittings, sinks, and boiler stands. 

Associated Foundry Manufacturing Co. (George B. Miller), Waterloo, Iowa. 
Gasoline-engine castings. 

The Atkinson Co. (George Atkinson), Rochester, N. Y. Brass, bronze, and 
aluminum castings: 

Aultman & Taylor Machinery Co. (J. E. Brown), Mansfield, Ohio. Machine 
castings for engine and thrasher building. 

Aurora Foundry Co., Aurora 111. General machinery castings. 

Avondale Stove & Foundry Co. (Perkins Ellis), Birmingham, Ala. Ranges, 
cooking and heating stoves, hollowware, grates, pulleys, machine castings, etc. 

Baker & Shevlin Co., Saratoga Springs, N. Y. Machinery castings. 

Ball Engine Co., Erie, Pa. Engine castings and jobbing. 

Bancroft, Ross & Sinclair Co. (Ltd.) (E. J. Ross), New Orleans, La. Machiije 
castings for sugar and saw niiUs and general jobbing. 

Barbour-Stockwell Co. (Fred F. Stockwell), Cambridgejjort, Mass. Ma- 
chinery, jobbing. 

S. G. Barker & Son (F. S. Barker), Scrantou, Pa. Railroad track scale3, 
mining machinery, structural-iron castings, wire coal screens. 

Barlow Foundry Co. (Arthur E. Barlow), Newark, N. J. Malleable aftd 
gray iron castings. 

Barnard & Leas Manufacturipg Co. (Charles A. Barnard), Moline, 111. Flour- 
mill builders, grain-cleanii^ machinery. 

Barnes Manufacturing Co. (T. R. Barnes), Mansfield, Ohio. Iron pumps, 
sanitao" enameled ware, including lavatoi*ies, sinks, etc. 

Oscar Barnett Foundry Co. (Gerald Hannay), Newark, N. J. Light and 
heavy machinery castings. 

A. F. Bartlett & Co. (A. F. Bartlett), Saginaw, Mich. Boilers, Corliss and 
slide-valve engines, coal mining and sawmill machinery, power transmwsdon. . 

Bartlett, Hay ward & Co. (T. B. Athey), Baltimore, Md. Gas-works appa- 
ratus, structural and ornamental work. 

Bass Foundry & Machine Co. (C. T. Strawbridge), Fort Wayne, Ind. En- 
gines, boilers, car wheels, etc. 

Bauer Bros. Co. (liOuis E. Bauer), Springfield, Ohio. Machinery and im- 
plement castings. 

Baush Machine Tool Co., Springfield, Mass. Gray-iron castings for ma- 
chine tools. 

M. Beatty & Sons (Ltd.), Welland, Ontario. Dredges, steam shovels, hoist- 
ing endues, and contractors' machinery. 

Beaumont Iron Works Co. (L. J. Black), Beaumont, Tex. Gray iron castings. 

Belle City Malleable Iron Co. (W. C. McMahon), Racine, Wis. General 
malleable-iron castings. 

Belle City Manufacturing Co. (L. E. Jones), Racine, Wis. Agricultural im- 
plements and jobbing. 

Beloit Iron Worl's (A. Aldrich), Beloit, Wis. Paper-mill machinery. 

Bernstein Manufacturing Co., Philadelphia, Pa. Jobbing work. 

Betts Machine Co. (Edward T. Betts), Wilmington, Del. Machine tools. 

Birmingham Iron Foundry (F. D. Wanning), Derby, Conn. Machinery cast- 
ings, chilled and sand rolls. 

Birmingham Machine .& Foundry Co. (B. W. Bojand), Birmingham, Ala. 
Corliss engines, blowing engines, sugar machinery, etc. 

Black-Clawson Co. (F. C. Trowbridge), Hamilton, Ohio. Paper and pulp 
mill machinery, evaporating and drying machinery, perforators. 

E. W. Bliss Co. (F. C. B. Page), Brooklyn, N. Y. General machinery castings: 

Wm. Bros Boiler & Manufacturing Co., Minneapolis, Minn. Miscellaneous 
castings, chiefly boiler fronts and connections. 
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A. & F. Brown Co. (Chas. Brown), Elizabeth, N. J. Shafting, pulleys, hang- 
ers, gears, friction clutches, rope transmission, special machinery. 

Brown Cotton Ghi Co. (Bdw. T. Brown), New London, Conn. Cotton-gin 
castings, ribs, etc., machine castings generally. 

Brownell Co. (A. H. Kemper), Dayton, Ohio. Engines and boilers. 

A. Buch's Sons Co., Elizabeth town, Pa. Farm machinery and molding ma- 
chines. 

Bneljeye Engine Co. (C. S. Bonsall), Salem, Ohio. Steam and gas engines. 

Buckeye Foundry Co. (Wm. Gilbert), Cincinnati, Ohio. Machine-tool castings. 

Buckeye Iron & Brass Works (W. B. Anderson), Dayton, Ohio. Linseed and 
cotton-seed oil machinery, tobacco cutting machinery, valve castings. 

Bucyrus Co. (W. W. Coleman ), *South Milwaukee, Wis. Excavating machin- 
ery, railway cranes, pile drivers. 

The Bucyrus Steel Casting Co. (C. F. Vollmer), Bucyrus, Ohio. General steel 
castings. 

The Buda Co. (F. E. Place), Harvey. 111. Medium-weight gray iron castings. 

Buffalo Foundry & Machine Co. (H. D. Miles), Buffalo. N. Y. General gray 
iron jobbing, medium and heavy. 

Buffalo Pitts Co. (C. M. Greiner), Buffalo, N. Y. Traction and portable en- 
gines, thrashing machinery. 

BuftMlo Scale Co. (T. L. Richmond), Buffalo, N. Y. Railroad track, wagon, 
platform, counter, and general line of scales; testing machines. 

Buhl Malleable Co. (Charles A. Rathbone),^ Detroit, Mich. Malleable-iron 
castings, sprocket wheels, chains. 

Builders' Iron Foundry (D. K. Bartlett), Providence, R. I. General ma- 
chinery castings. 

Butler Street Foundry & Iron Co. (A. Hinkens), Chicago, 111. Structural and 
ornamental castings. 

Cadillac Motor Car Co. (Henry M. Leland), Detroit, Mich. Motor-car cast- 
ings in brass, bronze, and gray iron. 

E. R. Caldwell & Co. (E. R. Caldwell), Bradford, Pa> Gas engines, air com- 
pressors, etc. 

H. W. Caldwell & Son Co. (F. C. Caldwell), Chicago, 111. Light and heavy 
gray-iron' machinery castings. 

Cald well-Watson Foundry & Machine Co. (T. J. Caldwell), Birmingham, Ala. 
Castings for furnaces, mining and rolling-mill machinery. 

Canada Foundry- Co. (Ltd.) (George W. Watts), Toronto, Ontario. General 
engineering, including pumps, hydraulic fittings, valves and pipes, electrical 
machinery, locomotives, etc. 

Canada Iron Corporation (Ltd.) (F. G. O'Grady), Montreal, Quebec. Car 
wheels, steel tires, cast-iron centers, general gray-iron castings. Branches: 
Canada Iron Corporation (Ltd.), Hamilton, Ontario; Canada Iron Corporation 
(Ltd.), Three Rivers, Quebec. 

Canadian Locomotive Co. (Ltd.) (C. Bermingham), Kingston, Ontario. Lo- 
comotives. 

Canadian Steel Foundries (Ltd.) (W. F. Angus), Montreal, Quebec. Steel 
and manganese, frog and switch work for railways. 

Carondelet Foundry Co. (George Q. Thornton), St. Louis, Mo. Light and 
medium gray-iron castings. 

Stuart R. Carr & Co. (Stuart R. Carr), Baltimore, Md. Machinery and 
general jobbing work. 

The Carroll Foundry (Philip Carroll), Houghton, Mich. Mining and milling 

machinery. 

Carroll Foundry & Machinery Co., Bucyrus, Ohio. General engineering; gray- 
iron castings; machine, boiler, and pattern works. 

J. I. Case Plow Works (H. M. Wallis), Racine, Wis. Agricultural-iniple- 

nient castings. 

.1. I. Case Thrashing Machine Co. (Frederick Robinson), Racine, Wis. Trac- 
tion and portable engines, thrashing machinery, road rollers. 

Cedar Rapids Pump Co. (W. C. La Tourette), Cedar Rapids, Iowa. Light 

pump castings. ^ 

Central Iron Works (H. Lechtenberg), Quincy, 111. General machine and 

foundry work. . ^ ^ « . ^ , 

Chandler Pump Co. (Willliam H. Dunshee), Cedar Rapids, Iowa. Iron 

pumps and cylinders. , v » ,, ,. ^ ^ 

Chandler & Taylor Co. (William M. Taylor), Indianapolis, Ind. Steam 

engines, steam boilers, sawmills, and sawmill machinery. 
S. Cheney & Son, Manlius, N. Y. Furnace castings and hardware specialties. 
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Clilcago Ornamental Iron Co. (A. E. Coleman), Chicago, 111. Architecttiral 
and ornamental iron and bronze work. •' 

City Fonndry Co. (W. D. Sayle), Cleveland, Ohio. Machinery castings. 

Clark's Iron Foundry (J. Alfred Clark), Philadelphia, Pa. Jobbing work. "^ 

Cleveland Steel Casti'^g Co., Cleveland, Ohio. General jobbing jind specialties. 

Clinton Foundry Co., Clinton, Mass. General machinerj'^ and structural work. 

Clyde Iron Works (C. A. Luster), Duluth, Minn. General foundry work. 

Cockshutt Plow Co. (Ltd.) (H. Cockshutt), Brantford, Ontario. Plows arid' 
other agricultural implements, 

Coldweli-Wilcox Co. (G. R. M. Wilcox), Newburgh, N. Y. Heavy machinery^ 
castings; brass and iron castings. 

Colwell Lead Co. (J. A. Lefferts), Elizabeth, N. J. Bath tubs, Invatories, etc. 

Connersville Blower Co. (J. E. Huston), Connersville, Ind. Heavy blower 
casting only. 

Continental Gin Co. (D. T. Smith), Birmingham, Ala. Medium and light 
machinery. Branches: Atlanta plant, Atlanta, Ga.; Avondale plant, Avondale, 
Ala.; Dallas plant, Dallas, Tex.; Pratt^'llle plant, Prattville, Ala. 

C. & G. Cooper Co. (D. B. Kirk), Mount Vernon, Ohio. Corliss engines;* 
complete steam plants. 

P. & F. Corbin (A. N. Abbe), New Britain, Conn. Builders' hardware. ^ 

Samuel J. Creswell Iron Works, Philadelphia, Pa. Architectural and build- 
ers' ironwork, stairs, columns, etc. • 

B. M. Cross, Berlin, K. H. Pulp and paper machinery; jobbing in iron an^. 
bronze. 

Curtis & Company Manufacturing Co. (J. H. St'eedman), St. Louis, Mo. Steel 
and iron castings. ',] 

Damascus Bronze Co. (W. B. Klee), Pittsburgh, Pa. Car brasses, pig and" 
babbitt metals. 

Darling Pump & Manufacturing Co. (Ltd.) (J. L. Hough), Williamsport, iPaJ 
Qate valves, fire hydrants, pipe fittings. 

Davenport Locomotive Works (August Sebilien, Davenport, Iowa. Locoxno- 
tive gray-iron castings. 

Davis Foundry Co. (Jas. F. Lanigan), Lawrence, Mass. Railroad, structural, 
and pump work; paper-mill machinery. 

Dayton Globe Iron Works Co. (C. P. Folsom), Dayton, Ohio. Heavy ma- 
chinery castings. '' 

Dean Bros. Steam Pump W^orks (Edw. H. Dean), Indianapolis, Ind. Air 
compressors, pumps, pumping engines, etc. 

Dearborn Foundry Co., Chicago, 111. Ornamental and structural work. 

Decatur Foundry Co. (G. A. Hackett), Decatur, HI. Light-gray iron castings 
and structural iron. 

Deere & Co. (Wm. Butterworth), Moline, 111. Agricultural implements. 

Deere & Mansur Co., Moline, 111. Agricultural implements. 

The Demlng Co. (W. F. Deming), Salem, Ohio. Castings for hand and powei' 
pumps. 

Detroit Shipbuilding Co. (Frank Jeffrey), Detroit, Mich. Engine and general 
ship castings. 

Thos. Devlin Manufacturing Co. (Thos. Devlin), Philadelphia, Pa. Malle^ 
able gray iron and brass castings; wagon, carriage, saddlery, and miscellaneous 
hardware. 

Diamond Iron Works (G. A. Bingenheimer), Minneapolis, Minn. Sawmill 
machinery. • 

Dobbie Foundry & Machine Co. (John Dobbie), Niagara Falls, N. Y. Ma- 
chinery and general jobbing castings. 

Downington Manufacturing Co. (E. Y. Brown, jr,), East Downington, Pail 
Paper-mill machinery. 

Duquesne Steel Foundry Co., Pittsburgh, Pa. I^ailroad, rolling mill, elec- 
trical, and general multiple castings. 

^agle Iron Works (L. Aulmann), Des Moines, Iowa. Coal minifag machinery, 
hoisting engines, mine fans and cars, dry pan crushers for brickyards. 

Benjamin Eastwood Co. (James Eastwood), Paterson, N. J. Textile and 
transmission machinery, light-gray iron castings. 

R. M. Eddy Foundry Co. (G. D. Eddy), Chicago, 111. Heavy machinery and 
boiler castings. 

Eddy Valve Co. (H. C. Rogers), Watwford, N. Y. Castings for valves, by* 
drants boxes etc 

Elbei Co. (Paul Gschwend), Canton, Ohio. Saddlery hardware. 
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Emerson-Brantingham Co. (C. S. Brantingham), Rockford, 111. Agricultural 
implement castings. 

Enterprise Foundry Co. (Richard H. Verian), Rochester, N. Y. Plumbers' 
supplies; hot-air furnaces. 

Chris, Erhart, Cincinnati, Ohio. General machinery; jobbing. 

Erie City Iron Works (Thos. B. Durban), Erie, Pa. Machinery castings. 

R. Estabrook's » Sons, Boston, Mass. Plumbers' specials and Jobbing ma- 
chinery. 

Eureka Foundry Co. (Porter Farley), Rochester, N. Y. Architectural cast- 
ings. 

Excelsior Tool & Machine Co. (F. F. Philippi), East St. Louis, 111. Machine 
tools for stove and range plants and general jobbing. 

Eynon-Evans Manufacturing Co. (Thos. M. Eynon), Philadelphia, Pa. In- 
jectors, blowers, ventilators, siphons, condensers, valves, general work. 

Fairbanks-Morse Manufacturing Co. (J. A. Vail), Beloit, Wis. Windmills, 
gasoline engines, etc. 

The Falk Co. (Otto H. Falk), Milwaukee, Wis. General machine and car 
castings. 

Farrel Foundry & Machine Co. (Walter Perry), Ansonia, Conn. Heavy ma- 
chlnerj'. 

Filer & Stowell Co. (T. J. Neacy), Milwaukee, Wis. Sawmill machinery; 
Corliss engines; steam pumps. 

Fillmore Avenue Foundry & Iron Works (Lyman P. Hubbell), Buffalo, N. Y. 
High-grade machinery castings; special iron for chemical work; semisteel. 

Finch Manufacturing Co. (W. M. Gardner), Scranton, Pa. Breaker, elevat- 
ing, and conveying machinery; hoisting engines; coal-mining and general ma- 
chinery. 

Stanley G. Flagg & Co. (Stanley G. Flagg, jr.), Philadelphia, Pa. Malleable- 
tron and small steel castings. 

Flather Foundry Co. (H. L. Flather), Nashua, N. H. Machine-tool work. 

Forest City Foundry & Manufacturing Co. (William Strangward), Cleveland, 
Ohio. Furnaces and stove jobbing; agricultural castings; hardware specialties. 

Foster, Merriam & Co. (William Zerfass), Meriden, Conn, tron furniture 
cast^fH, lamp bases, etc 

Benjamin Fox's Sons (Benjamin F. Fox), New York, N. Y. General jobbing 
work. 

Franklin Pipe & Foundry Co. (B. E. Russell), Chicago, 111. Duplicate special- 
ties. 

Frazer & Jones Co. (Fred Frazer), Syracuse, N. Y. Light bench work. 
Branch: Solvay Plant, Solvay, N. Y. Malleable castings. 

S. Freeman & Sons Manufacturing Co. (C. Freeman), Racine, Wis. Agri- 
cultural Implements; boiler castings. 

Fremont Foundry & Machine Co, (C. D. Marr), Fremont, Nebr. Structural, 
engine, and railroad castings; sash weights; castings for brick and butter-tub 
machinery; general work. 

• French & Hecht (Nathaniel French), Davenport, Iowa. Steel wheels for 
agricultural implements and wagons. 

French & Hecht (H. J. Rober), Springfield, Ohio. Special castings for wheel 
hubs — own product only. 

Frontier Iron Works (Walter F. Semon), Buffalo, N. Y. General jobbing; 
automobile and gray iron castings. 

Gaar, Scott & Co. (Frank Land), Richmond, Ind. Medium engine and ma- 
chine castings. 

Gale Manufacturing Co. (A. J. Brosseau), Albion, Mich. Agricultural-im- 
plement castings. 

Gardner Governor Co. (J. W. Gardner), Quincy, 111. Air compressors; steam 
pumps; duplex engine governors. 

A. Garrison Foundry Co. (H. C. Shaw), Pittsburgh, Pa. Rolling-mill ma- 
chinery, tools, presses, etc. 

General Electric Co., Schenectady Works (G. E. Emmons), Schenectady, N. Y. 
Castings for electrical machinery. 

Erie Works (R. J. Barr), Erie, Pa. 

Lynn Works (W. C. Fish), West Lynn, Mass. 

Pittsfield Works (C. C. Chesney), Pittsfield, Mass. 

Everett Works, Evere't, Mass. 

General Fire Extinguisher Co., Providence foundry department. Auburn 
foundry department (Henry A. Carpenter), Providence, R. I. General jobbing. 
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Glbby Foundry Co. (George H. Gibby), Boston, Mass. Jobbing and ma- 
chinery. 

Giblin & Co. (F. T. Giblin), Utlca, N. Y. Heating apparatus. 

Gleason Works (William Gleason), Rochester, N. Y. Grcars, gear planers- 
Goulds Manufacturing Co. (Norman J. Gould), Seneca Falls, N. Y. Pumps, 
hydraulic machinery. 

Grand Rapids Malleable Works (H. O. Hart), Grand Rapids, Mich. High- 
grade malleable-iron castings. 

Gray & Dudley Hardware Co. (W. A. Griswold), Nashville, Tenn. Hardware, 
■addlery, and stoves. 

Great Lakes Engineering Works (Antonio C. Pessano), Detroit, Mich. Ship 
and marine engines, ice-making and refrigerating machinery, propeller wheels, 
hydraulic drerlges, e c. 

Great Western Manufac*^uring Co. (Samuel H. Wilson), Leavenworth, Kans. 
Power-traupmipsion and flour-mill machinery. 

Green Engineering Co. (Herman A. Poppenhusen), Chicago, 111. Traveling 
link grates. 

Green's Car Wheel Manufacturing Co. (George F. Cottrill), St. Louis, Mo. 
Machinery castings. 

Gurney Electric Elevator Co. (H. F. Gurney), Honesdale, Pa. Castings for 
electric eleva'or machinery. 

Hall Steam Pump Co. (F. W. Gerdes), Pittsburgh, Pa. Steam and power 
pumps, air compressors, vacuum pumps. 

Hansell-Elcock Co,, Chicago, 111. Structural castings and general Jobbing. 

Hardle-Tynes Manufacturing Co. (W. D. Tynes), Birmingham, Ala. Corliss 
and slide-valve engines, air compressors, hoisting engines. 

Harrison Safety Boiler Works (William S. Hallowell), Philadelphia, Pa. 
Green-sand castings for boiler sections, etc. 

Hart Foundry Co. (W. B. Wilde), Peoria, 111. Ligh*^ agricultural castings 
for grain weighers and loaders, gate seeders, portable elevators, etc.; furnace 
eastings. 

Hartwell Iron Works (E. Y. Hartwell), Houston, Tex. Architectural, ma* 
chine, and Jobbing work. 

Heilman Machine Works, Evansville, Ind. Stationary, portable, traction, and 
marine hoisting engines, steam boilers. 

W. K. Henderson Iron Works & Supply Co. (Ltd.) (W. K. Henderson), 
Shreveport, La. Machinery and mill supplies. 

Heudey Machine Co. (C. H. Alvord), Torrington. Conn. Machine castings. 

Wm. Highton & Sons, Nashua, N. H. Hot-air registers and ventilators. 

Edward Hitzeroth, Philadelphia, Pa. (General machinery castings; builders' 
Ironwork. 

Holmes, Pyott & Co., Chicago, 111. Architectural and general Jobbing. 

The Holton Ck)., Jackson, Mich. Gas engine and machinery castings; brass 
and aluminum castings. 

iaolyoke Machine Co. (H. J. Frink), Holyoke, Mass. Hydraulic, paper mill, 
and special machinery; shafting. 

Hopson & Chapin Manufacturing Co. (W. T. Hopson), New London, Conn. 
Gas-engine castings ; heating apparatus ; light foundry work. 

J. H. Home & Sons Co., Lawrence, Mass. Paper-mill machinery. 

Howard Iron Works (A. H. Alberger), BuflCalo, N. Y. Founders and ma- 
chinists. 

Howe Scale Co. (John A. Mead), Rutland, Vt. Scale, truck, and machinery 
castings. 

Hunt-Spiller Manufacturing Corporation (W. B. Leach), Boston, Mass. Loco- 
motive castings — ^gun iron exclusively. 

James Hunter Machine Co. (J. D. Hunter), North Adams, Mass. Power trans- 
mission and textile machinery. 

Illinois Malleable Iron Co. (J. B. Bullock), Chicago, 111. Malleable and 
gray iron fittings; general work. 

Irid"strial Works (E. B. Perry), Bay City, Mich. Locomotive and wrecking 
machinery. 

International Heater Co. (Frank B. Wheeler), Utica, N. Y. Warm-air fur- 
naces; heating boilers. 

• Jackson & Church Co. (John L. Jackson), Saginaw, Mich. Sand, lime, brfck, 
dredging, and hoisting machinery; water tube and tubular boilers; light and 
heavy castings and forgings. 
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Jareckl Manufacturing Co. (Alex. Jarecki), Erie, Pa. Malleable and cast iron 
fittings; valves. ' 

Thos. B. Jeffery & Co. (Chas. T. Jeff ery), Kenosha, Wis. Automobiles. 

Jeffrey Manufacturing Co. (R. H. Jeffrey), Columbus, Ohio. General gray 
Iron castings. 

Isaac G. Johnson & Co. (Gilbert H. Johnson), Spuyten Duyvil, N. Y. Steel 
castings. 

J. & W. Jolly, Holyoke, Mass. Turbine water wheels ; 'general jobbing. 

Jones of Binghamton (Edward F. Jones), Binghamton, N. Y. Iron and bras§ 
scale castings. 

Jones & Hopkins Manufacturing Co., Nashville, Teun. Stoves, ranges, hol^ 
low -ware, etc. 

B. D. Jones & Sons Co. (B. A. Jones), Pittsfield, Mass. Paper-mill machinery. 

W. A. Jones Foundry & Machine Co., Chicago, 111. Pulleys; gears; hangers; 
band wheels ; drums ; sheaves ; sprocket wheels ; machinery. 

Joyce-Cridland Co. (F. D. Joyce), Dayton, Ohio. Crucible steel and gray iron 
cafitings. 

Kanawha Mine Car Co. (M. T. Davis, jr.), Charleston, W. Va. Mine car 
wheel and general machinery castings. 

P. Kennedy's Foundry, Baltimore, Md. General jobbing and machinery; 
malleable iron and steel castings. 

Kennedy Valve Manufacturing Co. (F. H. Fairweather), Blniira, N. Y* 
Valves and hydrants. 

Kewanee Boiler Co., Kewanee, 111. Castings for power and heating boilers 

Kilby Manufacturing Co. (E. D. Childs), Cleveland, Ohio. Medium and 
heavy machinery castings. 

Kingsford Foundry & Machine Works (T. P. Kingsford), Oswego, N. Y. 
Centrifugal pumping machinery; boiler castings; vertical engines. 

Kinnard-Haines Co. (O. B. Kinnard), Minneapolis, Minn. Gasoline engines 

Klotz Machine Co. (A. H. Klotz), Sandusky, Ohio. Gas engines; architec- 
tural and pulley castings; general jobbing work. 

Victor Knecht Co. (Victor E. Knecht), Cincinnati, Ohio. General jobbing; 
machinery and safe-frame castings. 

Kuhns Bros. (William N. Kuhns), Dayton, Ohio. Cast-iron fittings for 
wrought-iron pipe. 

La Crosse Plow Co. (L. C. Hirschheimer), La Crosse, Wis. Agricultural 
castings in gray iron. 

Lakeside Malleable Castings Co. (John, G. Osborne), Racine, Wis. General 
malleable-iron castings. 

Lamb Knitting Machine Co., Chicopee Falls, Mass. Light gray iron castinga 

James Leffel & Co. (A. F. Sparks), Springfield, Ohio. Turbine water wheels; 
steam engines and boilers ; penstocks ; steel riveted pipe ; pulleys, etc. 

Lennox Machine Co. (W. A. Morey), Marshalltown, Iowa. Engine, t)oiler, 
and machinery castings. 

Lewis Foundry & Machine Co. (J. W. Davies), Pittsburgh, Pa, Light an(3 
heavy gray iron castings; chilled and sand iron rolls. 

Lidgerwood Manufacturing Co. (H. N. Covell), Brooklyn, N. Y. General 
steam-engine castings. 

George H. Lincoln ^ Co. (George H. Lincoln), South Boston, Mass. General 
jobbing. 

Lincoln Iron Works (J. I. Beinhower), Rutland, Vt. Gray iron castings. 
' Link-Belt Co. (Staunton B. Peck), Chicago, 111. Elevating and conveying^ 
machinery; labor-saving appliances; power transmission and general machinery 
castings. 

J. R. Little Metal Wheel Co., Quincy, 111. Agricultural implements, metal 
wheels, gray iron castings. 

• Lombard Iron Works & Supply Co. (George R. Lombard), Augusta, Ga. 
Engine and boiler, saw and cotton mill castings; machinery repairs; building 
castings, etc. 

Long & Allstatter Co. (C. E. Macbeth), Hamilton, Ohio. Machine and agri- 
cultural castings, heavy and light. 

Lozier Motor Co. (J. G. Perrin), main office, Detroit, Mich.; foundry, PlattSr 
burgh, N. Y. Iron, aluminum, and brass castings for automobiles. 

Ludlow Valve Mfg. Co. (Jas. H. Caldwell), Troy, N. Y. Valves, hydrants, and 
other specialties for water, steam, gas, electricity, etc. 

Lufkln Foundry & Machine Co. (W. C. Trout), Lufkln, Tex. Sawmill ma- 
chinery. 
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Lumen Bearing Co. (Wm. H. Barr), Buffalo, N. Y. Lumen bronze bearings; 
brass castings; aluminum castings; phosplior bronze. 

McClary Manufacturing Co. (W. M. Gartshore), London, Ontario. Stove 
castings, furnaces, and hollow ware. 

McClave-Brooks Co. (W. R. McCfave), Scranton, Pa. Stokers; shaking and 
cut-off grates, steam blowers, etc. 

• McConway & Torley Co. (Stephen C. Mason), Pittsburgh, Pa. Malleable-iron 
and open-hearth steel castings. ' ' . 

John McDougall Caledonian Iron Wo"rks Co. (Ltd.) (Edgar McDougall), 
Montreal, Quebec. Machinery castings. 

McEwen Bros. (J. H. McEwen), Wellsvill^, N. Y. Engine, boiler, pump, an4 
general machinery castings. 

Mcintosh, Seymour & Co. (John E. Mcintosh), Auburn, N. Y. Steam engines. 

McLagon Foundry Co. (F. B. Farnsworth), New Haven, Conn. Machinery 
cjastings; general jobbing. 

Manufacturers' Foundry Co. (F. C. Fromm), Waterbury, Conn. Automobile 
castings and general jobbing. 

Marseilles Co., East Moline, 111. Agricultural implements, including corn 
shellers, horse powers, feed grinders, fanning mills; portable elevators; pump 
Jacks; elevator supplies, etc. 

• Marshall Furnace Co. (S. F. Dobbins), Marshall, Mich. Furnace castings. 
Medart Patent Pulley Co. (Walter R. Medart), St. Louis, Mo. Power-trans- 
mission machinery. 

Meeker Foundry Co. (Gardner Meeker), Newark, N. J. Malleable-iron 
castings. 

Merrimac Iron Foundry (Clarence H. Joslyn), Lawrence, Mass. Gray iron 
castings; general jobbing. 

Mesta Machine Co. (Chas. J. Mesta), Pittsburgh, Pa. Heavj'-duty Corliss 
and piston-valve e:ij[<ines; rolling-mill machinery; iron and steel machine molded 
and cut gears; steel sand and chilled rolls; steel and brass castings. 

Miami Foundry Co. (Wm. B. Cullen), Hamilton, Ohio. Small gray iron 
castings. 

Michigan Alkali Co., Detroit, Mich. General foundry work. 

Millett Brass Co. (L. J. Harley, jr.), Springfield, Mass. General aluminum, 
brass, and bronze jobbing. 

Minneapolis Steel & Machinery Co. (James L. Record), Minneapolis, Minn. 
Corliss engines, gas engines and producers, transmission machinery, struc- 
tural castings. > 

Minnesota Stove Co. (C. W. Nye), Shakopee, Minn. Stove-plate and furnace 
castings. 

. Modern Iron Works (George J. Fischer), Quincy, 111. Automatic sewer de- 
vices, service boxes for gas or water, specialties in plumbing and steam goods. 

Moline Plow Co. (C. R. Stephens), Moline 111. Agricultural implements. 

Moline Scale Factory, Moilne, 111. Agricultural and light machinery work. 

Monitor Drill Co. (E. R. Beeman), St. Louis Park, Minn. Agricultural im- 
plements. 

Monumental Bronze Co. (E. N. Sperry), Bridgeport Conn. White bronze 
monuments, statuary, vases, etc. 

Moore & White Co. (Shelton N. Hibbs), Philadelphia, Pa. Paper and pulp 
mill machinery; friction clutches, etc. 
' Moore Bros. Co., Elizabeth, N. J. General jobbing work. 

Samuel L. IMoore & Sons Corporation (J. H. Blanchard), Elizabeth, N. J. 
-General jobbing. 

• John B. Morris Foundry Co., Cincinnati, Ohio. Light and medium gray iron 

castings. 

Morris Iron Co. (Elmer P. Morris), Frederick, Md. Lamp-posts, electric-light 
and railway supplies, and hot-water boilers. 

* Morris Machine Works (R. C. Scott), Baldwinsville, N. Y. Gray iron cast- 
ings. 

Mosher Manufacturing Co. (W. S. Mosher), Dallas, Tex. Structural and 

general castings. 

J. L. Mott Co. (O. O. Bowman), Trenton, N. J. Plumbing and ornamental 
work, heating appliances. 

Munson Bros, Co. (E. L. Munson), Utica, N. Y. General machinery castings. 

Murphy Iron Works (C. M. East), Detroit, Mich. Murphy automatic smoke- 
less furnaces. 
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Murray Co. (Charles S. Barry), Dallas, Tex. Cotton gin and machinery 
castings. 

National Foundry Co. (C. W. Davenport), Erie, Pa. Open-hearth steel cast- 
ings', railway-car castings. 

National Iron Co., Duluth, Minn. Engines, general castings. 

National Machinery Co. (E. R. Frost), Tiflln, Ohio. Bolt and nail machinery. 

National Tube Co. (G. C. Farkell), Lorain, Ohio. Heavy machinery. 

Nelson Valve Co. (Carlisle Mason), Philadelphia, Pa. Brass, iron, and steel 
valves. 

Newburgh Ice Machine & Engine Co. (£dgar Penny), Newburgh, N. T. En- 
gines, pumps, condensers, heaters, etc. 

New York Switch & Crossing Co. (W. C. Wood), Hoboken, N. J. Railroad 
switch pieces and all cast iron pertaining to same. 

Niagara Machine & Tool Works (Geo. A. Lautz), Buffalo, N. Y. Castings 
for presses, shears, and other machinery for working sheet metals. 

Niles-Bement-Pond Co. (A. C. Stebbing), Plainfield, N. J. Machine tools. 

Niles-Bement-Pond Co., Bement-Miles Works (W. J. Hagman), Philadelphia^ 
Pa. Medium and heavy machinery castings. 

Niles Tool Works Co. (Jas. K. CuUen), Hamilton, Ohio. Machine tools. 

Noble & Wood Machine Co., Hoosick Falls, N. Y. Paper-mill machinery 
and general Jobbing. 

Noelke-Richards Iron Works (Hugh R. Richards), Indianapolis, Ind. Struc- 
tural and ornamental castings. 

Nordberg Manufacturing Co. (J. E. Friend), Milwaukee, Wis. Corliss en- 
gines, air compressors, gas compressors, steam stamps, hoisting and pumping 
engines. 

North Bros. Manufacturing Co. (A. C. Albrecht), Philadelphia, Pa. Light- 
grey iron castings. 

Northwestern Foundry (S. T. Ferguson), Minneapolis, Minn. Structural and 
general jobbing. 

Norwood Engineering Co. (W. A. Stevenson), Florence, Mass. Machine 
castings. 

A. T. Nye & Son Co. (A. T. Nye), Marietta, Ohio. Stove castings only. . 

M. L. Oberdorfer Brass Co. (J. L. Oberdorfer), Syracuse, N. Y. Brass and 
aluminum castings, including automobile work. 

Ohio Foundry Co. (J. A. Trenkamp), Cleveland, Ohio. Light and medium 
Jobbing and stove plate. 

Wm. J. Oliver Manufacturing Co. (Wm. J. Oliver), Knoxville, Tenn. Car 
and machinery castings. 

Ontario Wind Engine & Pump Co. (Ltd.) (S. H. Chapman), Toronto, Ontario. 
Wind mills, pumps, grain grinders, tank fixtures, water basins. 

Oriskany Malleable Iron Co. (Geo. H. Graham), Oriskany, N. Y. Light and 
medium malleable castings. 

Otis Steel Co. (Ltd.) (Geo. Bartol), Cleveland, Ohio. Castings, steel plates, 
blowers, forgings. 

Palmers & DeMooy Foundry Co. fW. B. Greene), pieveland, Ohio. Light- 
gray iron castings. 

Charles Parker Co. (E. M. Walker), Meriden, Conn. Hardware and light 
castings. 

PcHttin Bros. Co. (W. S. Pattin), Marietta, Ohio. Gas engines and general 
machinery. 

Pawling & Harnischfeger (A. Pawling), Milwaukee, Wis. Machine castings. 

Payne & Joubert Machine & Foundry Co. (Julius (ioslin,) Birmingham, 4.1a. 
General machinery and loam castings. 

Penn Steel Casting & Machine Co.," Chester, Pa. Acid open-hearth steel 
castings. 

Pennsylvania Engineering Works (Edward King), New Castle, Pa. Castings 
in loam, dry or green sand up to 50 tons. 

Peterborough Lock Manufacturing Co. (E. H. Howson), Peterborough, On- 
tario. Small cast-lock work. 

Pevey Foundry Co. (Inc.), Lowell, Mass. Machinery castings. 

Phillips & Buttorff Manufacturing Co. (H. W. ButtorflC), Nashville, Tenn. 
Stoves, ranges, hollow ware, etc. 

Phillips & McLaren Co. (John McLaren), Pittsburgh, Pa. Stone breakers, 
stone and clay gripders, miscellaneous castings. 

Pierce Motor Co. (John Peebles), Racine, Wis. Motor car and marine motor 
castings. 
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Pittsburgh Malleable Iron Co. (E. P. Botsford), Pittsburgh, Pa. General line 
of Malleable castings, including air brakes and electric machinery. 

Piatt Iron Works Co. (E. F. Piatt), Dayton, Ohio. Water wheels, oil mill 
machinery, pumps, compressors, Corliss engines. 

J. W. Pohlmann Foundry Co. (J. W. Pohlmann), Buffalo, N. Y. "Niagara" 
stoves and ranges, general work. 

The Portland Co., Portland, Me. Marine engines and boilers, wooden steam 
vessels, passenger and freight elevators, stand pipes, stacks, tanks, narrow 
gauge locomotives, freight cars. 

Portsmouth Steel Co., Portsmouth, Ohio. Repair work, including open hearth 
steel and brass. 

Poughkeepsie Foundry and Machine Co. (H. W. Bulla rd), Poughkeepsie, 
N. Y. Medium weight machinery castings. 

Pratt & Letchworth Co. (O. P. I^tchworth), Buffalo, N. Y. Malleable iron 
and steel castings for railroad and locomotive construction. 

Pratt & Whitney Co. (B. M. W. Hanson), Hartford, Conn. Machine tools, 
small tools, and special machinery. 

The Prescott Co. (Loren L. Prescott), Menominee, Mich. Saw mill machin- 
ery, general foundry work, including steel castings. 

Fred M. Prescott Steam Pump Co. (Fred M. Prescott), Milwaukee, Wis* 
Pumping engines, steam pumps, condensing apparatus. 

Henry E. Pridmore, Chicago, 111. Machinery castings. 

Frank Prox Co. (Frank Prox), Terre Haute, Ind. General Jobbing work, 
sectional steam and hot- water heaters. 

Pusey & Jones Co. (S. H. Thomas), Wilmington, Del. High-grade castings 
for marine engine, paper mill, powder mill, sugar mill, and cotton compressor 
machinery. ^ 

Pyott Foundry Co. (Wm. C. Pyott), Chicago, 111. Shears, pulleys, and g«i- 
eral jobbing. 

Racine Steel Castings Co., Racine, Wis. Steel Jobbing work. 

Reading Hardware Co. (John E. Harbster), Reading, Pa. Fine builders' 
hardware; lawn mowers; gas, electric, and combination fixtures. 

Red Jacket Manufacturing Co. (S. B. Lafferty), Davenport, Iowa. Pump 
castings, light-gray Iron castings. 

Reed Foundry Co. (John F. Kyes), Worcester, Mass. General machinery and 
jobbing, lathe castings. 

Reeves & Co. (M. T. Reeves), Columbus, Ind. Double-cylinder traction en- 
gines, compound grain separators, band cutters and feeders, sawmills, water 
tanks, pumps, etc. 

Rensselaer Valve Co. (Ellis L. Rowe), Troy, N. Y. Valves, water gates, fire 
hydrants. 

Rider-Ericsson Engine Co. (W. M. Sayer, jr.), New York, N. Y. Rider and 
Ericsson hot-air pumping engines. 

Rldgway Dynamo & Engine Co. (A. L. Bell), Rldgway, Pa. Engine and 
dynamo castings. 

Robbins & Myers Co. (C. F. McGllvray), Springfield, Ohio. Light-gray Iron 
castings. 

Robinson & Co. (H. R. Robinson), Richmond, Ind. Thrashing m?ichlnery, 
traction and portable engines, sawmills, lu'y balers. 

Rock Island Plow Co. (James F. Lardner), Rock Island, 111. Agricultural 
Implements. 

Rockwood Manufacturing Co. (G. O. Rockwood), Indianapolis, Ind. Paper 
pulleys and frictions. Iron frictions, special boxes for controlling friction gear- 
ing, and flower-pot machinery. 

Root & Van Dervoort Engineering Co. (Rufus Walker, jr.), East Mollne, 111. 
Gas and gasoline engines in stationary and portable, electric lighting, auto- 
mobiles. 

P. H. & F. M. Roots, Connersville, Ind. Heavy blower castings. 

Rosedale Foundry & Machine Co. (Henry T. Irwin), Allegheny, Pa. Heavy 
gray Iron founders and machinists. 

M. Rumely Co. (A. J. Rnmely), La Porte, Ind. Heavy and light thrashing- 
machine castings and traction engines. 

Russell & Erwln Manufacturing Co. (I. D. Russell), New Britain, Conn. 
Builders' hardware, door checks, steel squares, food cutters. 

Russel Wheel & Foundry Co. (W. S. Russel), Detroit, Mich. GJeneral machine 
castings, car wheels, car castings, brake shoes. 
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.. .St. Louis Iron & Machine Woiks (H. Koutzsch), St Louis, Mo. Corliss en- 
gines, ammonia compressors, general machinery. 

.; St Paul Foundry Co. (C. M. Power), St Paul, Minn. Structural steel and 
cast iton, railroad castings, heavy jobbing work. 

Sandy Hill Iron & Brass Works (R. C. Tefft), Hudson Falls, N. Y. Pulp 
and paper mill machinery. 

Siinford-Day Iron Works (H. W. Sanford), Knoxville, Tenn. Mining car 
wheels and trucks and mine machinery. , 

Sargent & Co. (Henry B. Sargent), New Haven, Conn. Builders' and other 
,^ardware. 

Sawyer & Massey Co. (Ltd.), Hamilton, Ontario. Engines and thrashers. 

Schaum & Uhlinger (Otto W. Schaura), Philadelphia, Pa. Textile machin- 
ery, general jobbing. 

J. S. Schofleld's Sons Co. (A. D. Schofield), Macon, Ga. Stationai*y engines 
and boilers. 

. Seanuiu-Sleeth Co., Pittsburgh, Pa. Chilled and semisteel or sand rolls, 
semi steel or s'and pinions. 

. William Sellers & Co. (Inc.) (J. H.* Schwacke), Philadelphia. Pa. Machine 
tools, shafting, hangers, couplings, injectors, and turntables for locomotives, 
cranes, etc. 

^eybold Foundry Co., Dayton, Ohio. Bookbindery and printing machinery. 

Sheffield Car Co. (E. B. Linsley), Three Rivers, Mich. Stamp mill and rail- 
iX)ad castingis, also gasoline engines and motors for velocipedes. 

T. Shriver & Co. (H. T. Shriver), Harrison, N. J. Filter and copying presses, 
piano plates, hoists, cranes, and general castiiijis. 

Simmons Manufacturing O). (W. W. Vincent), Kenosha, Wis. Iron and 
brass bediP, iron chill works, brass and grjiy iron castings, special machinery. 

Sinker-Davis Co. (J. H. Hooker), Indianapolis, Ind. Sawmill machinery, 
engines, boilers, general jobbing. 

H. B. Smith Co. (Richard D. Reed), Westfield, Mass. Boilers and radiators 
for steam and water warming. 

S. Morgan Smith Co. (C. Elmer Smith), York, Pa. Turbine water wheels 
power tiansniifjsion machiney. 

G. W. «& F. Smith Iron Co. (Elmer F. Smith), Boston, Mass. Structural and 
ornanjputal ironworks. 

A. P. Smith Manufacturing Co., East Orange, N. J. Valves, hydrants, and 
general waterworks su])]i]ies. 

. Geo. H. Smith Steel Casting Co. (Geo. H. Smith), Milwaukee, Wis. Steel 
castings. 

F. P. Smith Wire & Iron Works, Chicago, 111. Architectural and orna- 
mental iron and bronze work. 
, Snead & Co. Iron Works, Jersey City, N. J. Architectural and jobbing v/ork. 

Southern Engine & Boiler Works (W. E. McClamroch), Jackson, Tenn. Plain 
slide valve and Corliss engines, boilers, sawmill machinery, iron and brass 
castings. 

SoJitJi Hnlstofl Street Iron Works (Adr:an Vanderklott), Chicago, 111. 
Architectural works. 

South Park Foundry & Machine Co. (A. J. Brawley), St Paul, Minn. Radi- 
ators, beating boilers, valves, etc. ; jobbing. 

Southside Foundry & Machine Works (G. T. Thayer), Charleston, W. Va. 
General machinery castings. 

Sowers Manufacturing Co. (D. W. Sowers), Buffalo, N. Y. Engines and 
machinery. 

Springfield Foundry Co. (D. Hale), Springfield, Mass. General jobbing, 
machinery, and house work. 

Standard Engineering Co. (C. D. Cobau), Ellwood City, Pa. Rolling mill, 
pipe and tube mill machinery, and jobbing work. 

Standard Foundry Co. (B. B. McKenna), Buffalo, N. Y. Jobbing gray and 
chilled iron castings, machine work. 

Standard Sanitary Manufacturing Co. (E. L. Dawes), New Brighton, Pa. 
Sanitary and i)lnmbing supplies. 

Standard Sanitary Manufacturing Co. (John C. Reed), Allegheny, Pa. Cast- 
iron bath tubs ; enameled plumbers' and sanitary ware ; brass plumbers' supplies. 

Star Brass Manufacturing Co. (Fred. G. Hausman), Boston, Mass. Brass 
specialties, valves, gauges, engine and i)oiler trimmings and supplies. 

H." N. Strait Manufacturing Co. (H. N. Strait), Kansas City, Kans. Corliss 
engines; cooperage machinery. 
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\ Sullivan Machinery Co. (Thos. W. Fry), Claremont, N. H. Mining and 
quarrying machinery. 

Superior Foundry Co. (C. M. Miller), Cleveland, Ohio. Light-gray iron cast- 
ings. 

Superior Iron Worlds Co. (Franlc Hayes), West Superior. Wis. Special en- 
gines and machinery. 

Syracuse Chilled Plow Co. (C. A. Chase), Syracuse, N. Y. Agricultural cast- 
ings and machinery. 

Syracuse Malleable Iron W^orks, Syracuse, N. Y. Agricultural and machinery 
castings; carriage work. 

Taniaqna Manufacturing Co. (C. E. Christ \, Tamapua, Pa. Colliery, elevat- 
ing, conveying, and power transniiFsion machinery ; general foundry and ma- 
chine work. 

Tarrant Foundry Co., Chicago, 111. Machinery castings. 

Taylor & Boggis Foundry Co. (H. J. Boggls), Cleveland. Ohio. Light-gray 
iron castingp. 

Taylor & Co. (Z. Taylor), Brooklyn, N. Y. General jobbing. 

AV. P. Taylor Co., Buffalo, N. Y. Service valve boxes; railrotid and general 
castings. 

Taylor-Forbes Co. (Ltd.) (John M Taylor), Gueli>h. Ontario. Radiators; 
boilers; hardware; iron and brass castings. 

Taylor-Wilson Manufacturing Co., McKees Rocks, Pa. ' Rolling and machinery 
castings. 

Tennessee Coal, Iron & Railroad Co. (F. H. Crockard), Birmingham, Ala. 
Iron and steel casting for steel mills, rolling mills, and blast furnaces; heavy 
jobbing work. Ensley Works, Ensley, Ala. ; Linn Works. Linn, Ala. 

C. W. Thomas, Detroit, Mich. Fire hydrants, sluice gates, safety valves, etc. 

John E. Thropp's Sons Co. (John E. Thropp), Trenton, N. J. Marine and 
stationary engines and boilers. 

Titan Steel Casting Co. (Louis A. Shepard), Newark, N. J. Steel castings. 

William Tod Co. (Irving H. Reynolds), Youngstowu, Ohio. Heavy engine 
work. 

Toledo Shipbuilding Co. (C. B. Calder), Toledo, Ohio. Marine engines; ship 
castings; jobbing in loam. 

Townsend Furnace & Machine Shop Co., Albany, N. Y. General nnichinery 
castings; gearing; steam engines and dredges; excavators. 

C. A. Treat Manufacturing Co. (J. W. Treat). Hannibal, Mo. Car wheels and 
railroad castings. 

H. G. Trout Co., Buffalo, N. Y. General machinery castings; iron, brass, semi- 
steel, bronze. 

Trumbull Manufacturing Co., Warren, Ohio. General machinery castings. 

Turner & Seymour jNLqnufacturing Co., Torrington, Conn. Hardware and 
general jobbing. 

Union Foundry & Machine Co. (F. H. Zimmers), Pittsburgh, Pa. General 
^jobbing and special machinery. 

Union Foundry & Machine (?o., Rockford. 111. (leiieral machinery castings. 

Union Iron Works, Inc. (H. E. Elrod), Houston, Tex. Castings for oil 
pumps, electric headlights, and general jobbing in gray iron. 

Union Manufacturing Co. (A. F. Corbin), New Britain, Cimn. Hardware and 
light castings. 

Union Steam Pnmp Co. (C. E. Kolb), Battle Creek, Mich. Steam pump work. 

Union Steel Casting Co. (C. C. Smith), Pittsburgh, Pa. Steel castings. 

United Engineering & Foundry Co., Frank-Kneeland Machine Co. Department, 
(I. W. Frank-Edw. Kneeland). Pittsburgh, Pa. Heavy rolling mill machin- 
ery, steel castings, chilled and sand rolls. Branches: Chilled Roll Foundry 
Co. Department (Frank Cordes), Vandergrlft, Pa.; Lloyd-Booth Co. Depart- 
ment (C. H. Booth), Youngstown, Ohio; Lincoln Foundry Co. I^epartment, 
Pittsburgh, Pa. 

United Iron Works Co. (H. T. Hornsby), Springfield, Mo. Ice, cement, and 
brick machinery, zinc, lead, and coal-mining machinery. Branches: Aurora 
Foundry & Machine Works, lola, Kans. ; Cherryvale Iron Works, Independence, 
Kans. ; Freeman Foundry & Machine Works, Joplin, Mo. ; Pittsburg Foun- 
drj^ & Machine Co., Pitt? burg, Kans. 

United States Radiator Corporation, main office, Detroit, Mich. Geneva 
Plant: (Edw. S. Dean), Geneva, N. Y. " Furman " boilers, steam, water, gas, 
and mill supplies, radiators, fittings, etc. 

United States Sanitary Manufacturing Co. (A. H. Cline), Pittsburgh, Pa. 
Bathtubs, lavatories, enameled ironware, etc. 
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Universal Caster & Foundry Co. (Henry 111), Nciwark, N. J. Small gray 
iron castings. 

Utica Heator Co. (Edward Norris), Utica, N. Y. Superior hot-air furnaces, 
imperial steam and hot-water sections, and round boilers. 

Utica Pipe Foundry Co. (John K. Gunn), Utica, N. Y. Cast-iron water and 
gas pipe and fittings, soil and flanged pipe and fittings, cast-Iron threaded 
fittings. 

Utica Steam Engine & Boiler Works (F. S. DeLong), Utica, N. Y. Gray 
iron, semisteel, machinery, building columns, etc. 

Vanadium Metals Co., main olflce (J. Rogers Flannery), Pittsburgh, Pa. 
Works, East Braintree, Mass. "Victor" vanadium bronze, brass, and alumi- 
num castings. 

Vesta Gas Range & Manufacturing Co. (C. C. Huntington), Chattanooga, 
Tenn. Gas stoves and ranges. 

Vierling Steel Works (L. Vierling), Chicago, 111. Structural castings and gen- 
eral jobbing. 

Vilter Manufacturing Co. (Theo. O. Vilter), Milwaukee, Wis. Heavy ma- 
chinery; also semisteel and brass castings. 

Vulcan Plow Co. (J. H. Berryhill), Evansville, Ihd. Agricultural implements. 

John W^aldron Co. (John Waldron), New Brunswick, N. J. Special ma- 
chinery. 

Walworth Manufacturing Co. (Geo. H. Graves), Boston, Mass. Principally 
valves and fittings. 

Walworth Run Foundry Co. (A. Gerdum), Cleveland, Ohio. Light gray iron 
castings. 

G. F. Warner Manufacturing Co. (E. E. Durant), New Haven, Conn. Light 
gray iron castings. 

Waterbury Castings Co., Waterbury, Conn. Machinery and general jobbing. 

Waterbury Farrel Foundry & Machine Co. (Wm. E. Fulton), Waterbury, 
Conn. Machinery castings. 

Waterous Engine Works Co. (Ltd.) (C. H. Waterous), Brantford, Ontario. 
Engines, boilers, sawmill, and pulp-wood machinery. 

Watson Machine Co. (Samuel J. Watson), Paterson, N. J. General jobbing 
work. 

Watt Mining Car Wheel Co., Barnesville, Ohio. Mine and ore cars, wheels 
of all kinds, axles, irons, etc. 

West Steel Casting Co. (D. P. Lansdowne), Cleveland, Ohio. General jobbing 
work. 

Western Foundry Co. (J. P. O'Neil), Chicago, 111. Light gray iron castings. 

Wheeler Condenser & Engineering Co. (J. J. Brown), Carteret, N. J. Con- 
denser and pump castings. 

Wheeling Mold & Foundry Co. (C. E. Blue), Wheeling, W. Va. Rolling-mill 
equipment and light castings. 

Whitcomb-Blalsdell Machine Tool Co. (A. W. Whitcomb), Worcester, Mass., 
Ma(!hlne-tool castings; jobbing work. 

Whiting Foundry Equipment Co. (J. H. Whiting), Harvey, 111. Machinery 
and crane castings; cupola, furnace, and retort castings; heavy work. 

Wiard Plow Co. (Louis Wiard), Batavia, N. Y. Agricultural implement 
castings. 

Wickes Bros. (W. A. Brown), Saginaw, Mich. Heavy sawmill, machine, and 
engine castings. 

Williams, White & Co. (H. Alnsworth), Moline, 111. Bulldozers, hammers, 
gang-boring machines, punching and shearing machines, etc. 

Williamson Bros. Co. (Harry F. Rebmann), Philadelphia, Pa. General gray 
iron machinery castings. 

Wlnslow Bros. Co. (W. H. Winslow), Chicago, 111. Ornamental and archi- 
tectural iron and bronze work. 

L. Wolff Manufacturing Co. (C. J. Wolff), Chicago, 111. Bathtubs, plumbing, 
and sanitary goods. 

R. D. Wood & Co. (Walter Wood), Philadelphia, Pa. Cast-iron pipe for 
water and gas, lamp-posts, sugarhouse work, gas-generating and water-pump- 
ing machinery, centrifugal steam and hydraulic pressure work. 

Walter A. Wood Mowing & Reaping Machine Co., Hooslck Falls, N. Y. Mow- 
ing, reaping, and harvesting machinery. 

Yale & Towne Manufacturing Co. (W. C. Allen), Stamford, Conn. Builders'" 
hardware, padlocks, door checks, chain hoists, etc. 
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York Foundry & Machine Co. (S. F. Loucks), York, Pa. General line of gray 
iron castings for safe and lock work. 

York Manufacturing Co. (Thos. Shipley), York, Pa. Ice-making and refrig- 
erating machinery and supplies. 

Youngstown Sheet & Tube Co. (C. S. Robinson), Youngstown, Ohio. Repair 
work and miscellaneous castings. 

District Officers and Committees. 

First district — New England States, 

Committee. — F. D. Wanning, chairman, Birmingham Iron Foundry, Derby^ 
Conn.; Henry B. Sargent, vice chairman, Sargent & Co., New Haven, Conn; 
B. A. Jones, E. D. Jones & Sons Co., Pittsfield, Mass. ; Thomas W. Fry, Sulli- 
van Machinery Co., Claremont, N. H. ; D. K. Bartlett Builders' Iron Foundry^ 
Providence, R. I. 

Members. 

American Locomotive Co., main office New York City, N. Y.. Manchester 
works, Manchester, N. H. 

Ainerican Ship Windlass Co. (E. G. Marble), Providence, R. I. 

American Tool & Machine Co. (M. H. Barker), Boston, Mass. 

Barbour-Stockwell Co. (Fred F. Stockwell), Cambridgeport, Mass. 

Baush Machine Tool Co., Springfield, Mass. 

Birmingham Iron Foundry (F. D. Warring), Derby, Conn. 

Brown Cotton Gin Co. (Edward T. Brown), New London, Conn. 

Builders* Iron Foundry (D. K. Bartlett), Providence, R. I. 

Clinton Foundry Co., Clinton, Mass. 

P. & F. Corbin (A. N. Abbe), New Britain, Conn. 
^ E. M. Cross, Berlin, N. H. 

Davis Foundry Co. (Jas. F. Lanigan), Lawrence, Mass. 

R. Estabrook's Sons, Boston, Mass. 

Farrel Foundry & Machine Co. (Walter Perry), Ansonia, Conn. 

Flather Foundry Co. (H. L. Flather), Nashua, N. H. 

Foster, Merriam & Co. (Wm. Zerfass), Meriden, Conn. 

General Electric Co.: Main office, Schenectady, N. Y. ; Lynn works (W. Cl 
Fish), West Lynn, Mass.; Pittsfield works (C. C. Chesney), Pittsfield, Mass.; 
Everett works, Everett, Mass. 

General Fire Extinguisher Co., Providence foundry department, Aubura 
foundry department (Henry A. Carpenter), Providence, R. I. 

Gibby Foundry Co. (Geo. H. Gibby), Boston, Mass. 

Hendey Machine Co. (C. H. Alvord), Torrington, Conn. 

Wm. Highton & Sons, Nashua, N. H. 

Holyoke Machine Co. ( H. J. JFrink ) , Holyoke, Mass. 

Hopson & Chapin Manufacturing Co. (W. T. Hopson), New London, Conn, 

J. H. Home & Sons Co., Lawrence, Mass. 

Howe Scale Co. (John A. Mead), Rutland, Vt. 

Hunt-Spiller Manufacturing Corporation (W. B. Leach), Boston, Mass. 

James Hunter Machine Co. (J. D. Hunter), North Adams, Mass. 

J. & W. Jolly, Holyoke, Mass. 

E. D. Jones & Sons Co. (E. A. Jones), Pittsfield, Mass. 

Lamb Knitting Machine Co., Chicopee Falls, Mass. 

George H. Lincoln & Co. (Geo. H. Lincoln), South Boston, Mass. 

Lincoln Iron Works (J. I. Beinhower), Rutland, Vt. 

McLagon Foundry Co. (F. B. Farnsworth), New Haven, Conn. 

Manufacturers' Foundry Co. (F. C. Fromm), Waterbury, Conn. 

Merrimac Iron Foundry (Clarence H. Joslyn), Lawrence, Mass. 

Millett Brass Co. (L. J. Harley, jr.), Springfield, Mass. - 

Monumental Bronze Co. (E. N. Sperry), Bridgeport, Conn. 

Norwood Engineering Co. (W. A. Stevenson), Florence, Mass. 

Charles Parker Co. (E. M. Walker), Meriden, Conn. 

Pevey Foundry Co. (Inc.), Lowell, Mass. 

The Portland Co., Portland, Me. 

Pratt & Whitney Co. (B. M. W. Hanson), Hartford, Conn. 

Reed Foundry Co. (John F. Kyes), Worcester, Mass. 

Russell & Erwin Manufacturing Co. (I. D. Russell), New Britain, Conn.. 
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Sargent & Co. (Henry B. Sargent), New Haven, Conn. 

H. B. Smith Co. (Richard D. Reed), Westfield, Mass. 

G. W. & F. Smith Iron Co. (Elmer F. Smith), Boston, Mass. 

Springfield Foundry Co. (D. Hale), Springfield, Mass. 
.^ Star Brass Manufacturing Co. (Frederick G. Hausman), Boston, Mass. 

Sullivan Machinery Co. (Thomas W. Fry), Claremont, N. H. 

Turner & Seymour Manufacturing Co., Torrington, Conn. 

Union Manufacturing. Co. (A. F. Corbin), New Britain, Conn. 

Vanadium Metals Co. (J. Rogers Flannery), main office, Pittsburgh, Pa.; 
works, East Braintree, Mass. 

Walworth Manufacturing Co. (George H. Graves), Boston, Mass. 

G. F. Warner Manufacturing Co. (E. E. Durant), New Haven, Conn. 

Waterbury Castings Co., Waterbury, Conn. 

Waterbury Farrel Foundry & Machine Co. (Wm. E. Fulton), Waterburj^, 
Conn. 

Whitcomb-Blaisdell Machine Tool Co. (A. W. Whitcomb), Worcester, Mass. 

Yale & Towne Manufacturing Co. (W. C. Allen), Stamford, Conh. 

Second district — New York and New Jersey, 

Committee. — G. H.. Johnson, chairman, Isaac G. Johnson & Co., Spuyten 
Duyvil, N. Y. ; S. L. Moore, vice chairman, A^:oore Bros. Co., Elizabeth, 
N. J.; F. E. Wheeler, International Heater Co., Utica, N. Y. ; C. A. Chase, 
Syracuse Chilled Plow Co., Syracuse, N. Y. ; E. S. Dean, United States Radiator 
Corporation, Geneva, N. Y. 

M KM UK US. 

Adriance, Piatt & Co. (Albeit J. (Jla.-s), Pouglikeepsie. X. Y. 

Albany Mallejible Iron Co. (lulward Oliver). Albany, N. Y. 

American District Steam Co. (CLarles R. Bishop), Lockport, N. Y. 

American Locomotive Co. (Jas. McXaughtou). Main oflice. New York City, 
N. Y. Branches: IJrooks Works, Di ukirk, N. Y. ; Cooke Works. Paterson, N. J.; 
Rogers Locomotive Works, Paterson, N. J.: Schenectady Works, Schenectady, 
N. Y. 

American Seathifr Co. Main Olfice, rbicnp:o. 111. Branch: Bufl'alo School Fur- 
niture Co. (F. E. X;iylor), Bnftnlo, X. Y. 

American Wood AVorking Machinery Co. (J. E. McXelvey), Rochester, N. Y. 

Ames Iron Works (Allen Ames), Oswego. X. Y. 

Josiah Anstice & Co (Josiali Anstice), Rochester, X. Y. 

The Atkinson Co. (Geo. Atkinson), Rochester, X. Y. 

Baker & Slievlin Co., Saratoga Springs, X. Y. 

Barlow Foundry Co. (Arthur E. Barlow), Newark, N. J. 

Oscar Barnett Foundry Co. (General Ilannay), Newark, N. J. 

E. W. Bliss Co. (F. C. B. Page), Brooklyn, N.'Y. 

A. & F. Brown Co. (Chas. Brown), Eliz beth, X. J. 
. Buffalo Foundry & Machine Co. (H. I). Miles), Buffalo, X. Y. 

Buffalo Pitts Co. (C. M. Greiner). Buffalo, X. Y. 

Buffalo Scale Co. (T. L. Richmond), Buffalo, X. Y. 

S. Cheney & Son, Manlius, X. Y. 

Coldwell-Wilcox Co. (G. R. M. Wilcox), Xewburgh, X. Y. 

Colwell Lead Co. (J. A. Lefferts), Elizabeth, X. J. 

Dobbie Foundry & Machine Co. (.lobn Dobbie), Niagara Falls, N. Y. 

Benjamin Eastwood Co. (Jas. Eastwood), I*aterson, X. J. 

Eddy Valve Co. (H. C. Ropers), Waterford, X. Y. 

Enterprise Foundry Co. (Rieb{>rd H. Verian). Rochester, N. Y. 

Eureka Foundry Co. (Porter Farley), Rochester, X. Y. 

Fillmore Avenue Foundry & Iron Works (Lyman P. Hubbell), Buffalo, N. Y. 

Benjamin Fox's Sons (Benjamin F. Fox), New York, N. Y. 

Frazer & Jones Co. (Fred Frazer), Syracuse, N. Y. Branch: Solvay Plant, 
Solvay, N. Y. 

Frontier Iron Works (Walter F. Semon), Buffalo, N. Y. 

General Electric Co., Schenectady Works (G. E. Emmons), Schenectady, N. Y. 

Giblin & Co. (F. T. Giblin), Utica, N. Y. 

Gleason Works (Wm. Gleason). Rochester, X. Y. 

Goulds Manufacturing Co. (Norman J. Gould), Seneca Falls, N. Y. 

Howard Iron Works (A. H. Alberger), Buffalo, N. Y. 
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International Heater Co. (Frank E. Wheeler), Utlca, N. Y. 

Isaac G. Johnson & Co. (Gilbert H. Johnson). Spuyten Duyvil, N. Y. 

^oneg of Binghamton (Edward F. Jones), Binghfiniton, N. Y. 
''Kennedy Valre Manufacturing Co. (F. H. Fairweather), Elmira,.^. Y. 

K;irigsford Foundry & Machine Works (T. P. Kingsford), Oswego, N. Y. 

Lidgerwood Manufacturing Co. (H. N. Covell), Brooklyn, N. Y. 

Lozier Motor Co. (J. G. Perrin), main office, Detroit, Mich. Foundry, Platts- 
burgh, N. Y. 

Ludlow Valve Manufacturing Co. (Jas. H. Caldwell), Troy, N. Y. 

Lumen Bearing Co. (Wm. H. Barr), Buffalo, N. Y. 

McEwen Bros. (J. H. McEwen), Wellsville. N. Y. , 

Mcintosh, Seymour & Co. (John E. Mcintosh), Auburn, N. Y. 

Meeker Foundry Co. (Gardner Meeker), Newark, N. J. 

Moore Bros. Co., Elizabeth, N. J. 

Samuel L. Moore & Sons' Corporation (J. H. Blanchard), Elizabeth, N. J.* 

Morris Machine Works (R. C. Scott), Baldwlnsville, N. Y. 

J. L. Mott Co. (O. O. Bowman), Trenton, N. J. 

Munson Brps. (^o. (E. L. Munson), Utica, N. Y. 
' Newburgh Ice Machine & Engine Co. (Edgar Penny), Newburgh, N. Y. 

New York Switch & Crossing Co. (W. C. Wood), Hoboken, N. J. 

Niagara Machine & Tool Works (George A. Lautz), Buffalo, N. Y. 

Niles-Bement-Pond Co. (A, C. Stebbins), Plainfleld, N. J. 

Noble. & Wood Machine Co., Hoosick Falls, N. Y. 

M. 1j. Oberdorfer Brass Co. (J. L. Oberdorfer), Syracuse, N. Y. 

Oriskany Malleable Iron Co. (George H. Graham), Orlskany, N. Y. 

J. W. Pohlmann Foundry Co. (J. W. Pohlmann), BuflPalo, N. Y. 

Poughkeepsie Foundry & Machine Go. (H. W. BuUard), Poughkeepsie, N. Y. 

Pratt & Letchworth Co. (O. P. Letchworth), Buffalo, N. Y. 

nensselaer Valve Co. (Ellis L. Rowe), Troy, N. Y. 

Rider-Ericsson Engine Co. (W. M. Sayer, jr.). New York, N. Y. 

Sandy Hill Iron & Brass Works (R. C. Tefft), Hudson Falls, N. Y. 

T. Shriver & Co. (H. T. Shriver), Harrison, N. J. 

A. P. Smith Manufacturing Co., East Orange, N. J. 

Snead & Co. Iron Works, Jersey City, N. J. 

Sowers Manufacturing Co. (D. W. Sowers), Buffalo, N. Y. 

Standard Foundry Co. (E. B. McKenna), Buffalo, N. Y. 

Syracuse Chilled Plow Co. (C. A. Chase), Syracuse, N. Y. 

Syracuse Malleable Iron Works, Syracuse, N. Y. » 

Taylor & Co. (Z. Taylor), Brooklyn, N. Y. 

W. P. Taylor Co., Buffalo, N. Y. 

John E. Thropp's Sons Co. (John E. Thropp), Trenton, N. J. 

Titan Steel Casting Co. (Louis A. Shepnrd), Newark, N. J. 
. Towusend Furnace & Machine Shop Co., Albany, N. Y. 

H. 0. Trout Co., Buffalo, N. Y. 

United States Radiator Corporation, main office, Detroit, Mich. 

Geneva Plant (Edward S. Dean), Geneva, N. Y. 

Universal Caster & Foundry Co. (Henry 111), Newark, N. J. 

Utica Heater Co. (Edward Norris), Utica, N. Y. 

Utica Pipe Foundry Co. (John K. Gunn), Utica, N. Y, 

Utica Steam Engine & Boiler Works (F. S. De Long), Utica, N. Y. 

John Waldron Co. (John Waldron), New Brunswick, N. J. 

Watson Machine Co. (Samuel J. Watson), Paterson, N. J, 

Wheeler Condenser & Engineering Co. (J. J. BVown), Carteret, N. J. 

Wiard Plow Co. (Louis Wiard), Batavia, N. Y. 

Walter A. Wood Mowing & Reaping Machine Co., Hoosick Falls, N. Y. 

Third district— Pennsylxmnia^ Delaioare, Maryland^ and District of Golumhia^ 



GomtrUttee.—J. H. Sehwacke, chairman, William Sellers & Co. (Inc.), Phlla- 
delphid, t*a. ; Charles J. Mesta, vice chairman, Mesta Machine Co., Pittsbui^h, 
Pa.; Thomas Shipley, York Manufacturing Co., York, Pa.; W. R. McClave, 
McOlave-Brooks Co., Scranton, Pa.; Alex. Jarecki, Jarecki Manufacturing Co., 
Erie, Pa. 
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Adams & Westlake Co. (Edw. L. Langworthy), Philadelphia, Pa. 

Allis-Gbakners Co. Main office, Milwaukee, Wis. Branch, Scranton Work8» 
Scranton, Pa. 

American Locomotive Co. Main office, New Tork City, N. Y. Branch, Pltt&h 
burgh Works, Allegheny, Pa. 

Ball Engine Co., Erie, Pa. 

S. G. Barker & Son (F. S. Barker), Scranton, Pa. 

Bartlett, Hay ward & Co. (T. B. Athey), Baltimore, Md. 

Bernstein Manufacturing Co., Philadelphia, Pa. 

Betts Machine Co. (fcdw. T. Betts), Wilmington, Del. 

A. Buch's Sons Co., Elizabeth town. Pa. 

B. R. Caldwell & Co. (E. R. Caldwell), Bradford, Pa. 
Stuart R. Carr & Co. (Stuart R. Carr), Baltimore, Md. 
Clark's Iron Foundry (J. Alfred Clark), Philadelphia, Pa. 
Samuel J. Creswell Iron Works, Philadelphia, Pa. 
Damascus Bronze Co. (W. B. Klee), Pittsburgh, Pa. 

Darling Pump & Manufacturing Co. (Ltd.), (J. L. Hough), Wllliamsport, Pa. 

Thomas Devlin Manufacturing Co. (Thomas Devlin), Philadelphia, Pa. 

Downington Manufacturing Co. (E. Y. Brown, Jr.), East Downlngton, Pa. 

Duquesne Steel Foundry Co., Pittsburgh, Pa. 

Erie City Iron Works (Thomas E. Durban), Erie, Pa. 

Eynon-Evans Manufacturing Co. (Thomas M. Eynon), Philadelphia, Pa. 

Finch Manufacturing CJo. (W. M. Gardner), Scranton, Pa. 

Stanley G. Flagg & Co. (Stanley G. Flagg, jr.), Philadelphia, Pa. 

A. Garrison Foundry Co. (H. C. Shaw), Pittsburgh, Pa. 

General Electric Co. Main office, Schenectady, N. Y. 

Erie Works (R. J. Barr), Erie, Pa. 

Gumey Electric Elevator Co. (H. F. Gurney), Honesdale, Pa. 

Hall Steam Pump Co. (F. W. Gerdes), Pittsburgh, Pa. 

Harrison Safety Boiler Works (Wm. S. Hallowell), Philadelphia, Pa. 

Edward Hitzeroth, Philadelphia, Pa. 

Jarecki Manufacturing Co. (Alex. Jareckl), Erie, Pa. 

P. Kennedy's Foundry, Baltimore, Md. 

Lewis Foundry & Machine Co. (J. W. Davies), Pittsburgh, Pa. 

McClave-Brooks Co. (W. B. McClave), Scranton, Pa. 

McConway & Torley Co. (Stephen C. Mason), Pittsburgh, Pa. ^ 

Mesta Machine Co. (Chas. J. Mesta), Pittsburgh, Pa. 

Moore & White Co. (Shelton N. Hlbbs), Philadelphia, Pa. 

Morris Iron Co. (Elmer P. Morris), Frederick, Md. . 

National Foundry Co. (C. W. Davenport), Erie, Pa. 

Nelson Valve Co. (Carlisle Mason), Philadelphia, Pa. 

Niles-Bement-Pond Co., Bement-Mlles Works (W. J. Hagman), Philadel- 
phia, Pa^ 

North Bros. Manufacturing Co. (A. C. Albrecht), Philadelphia, Pa. 

Penn Steel Casting & Machine Co., Chester, Pa. 

Pennsylvania Engineering Works (Edward King), New Castle, Pa. 

Phillips & McLaren Co. (John McLaren), Pittsburgh, Pa. 

Pittsburg Malleable Iron Co. (E. P. Botsford), Pittsburgh, Pa. 

Pusey & Jones Co. (S. H. Thomas), Wilmington, Del. 

Reading Hardware Co. (John E. Harbster), Reading, Pa. 

Ridgway Dynamo & Engine Co. (A. L. Bell), Ridgway, Pa. 

Rosedale Foundry & Machine Co. (Henry T. Irwin), Allegheny, Pa. 

Schaum & Uhlinger (Otto W. Schaum), Philadelphia, Pa. 

Seaman-Sleeth Co., Pittsburgh, Pa. 
. William Sellers & Co. (Inc.) (J. H. Schwacke), Philadelphia, Pa. 

S. Morgan Smith Co. (C. Elmer Smith), York, Pa^ 

Standard Engineering Co. (C. D. Cobau), Ell wood City, Pa. 
. Standard Sanitary Manufacturing Co. (E. L. Dawes), New Brighton, Pa. 

Standard Sanitary Manufacturing Co. (John C. Reed), Allegheny, Pa. 

Tamaqua Manufacturing Co. (C. E. Chris*^), Tamaqua, Pa. 

Taylor-Wilson Manufacturing Co., McKees Rocks, Pa. 

Union Foundry & Machine Co. (F. H. Zimmers), Pittsburgh, Pa. 

Union Steel Casting Co. (C. C. Smith), Pittsburgh, Pa. 

United Engineering & Foundry Co. Main office, Pittsburgh, Pa. Branches, 
Frank-Kneeland Machine Co. department (I. W. Frank-Edward Kneeland), 
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Pittsburgh, Pa.; Chilled Roll Foundry Co. department, Vandergrift, Pa.; Lin- 
coln Foundry Co. department, Pittsburgh, Pa. 

United States Sanitary Manufacturing Co. (A. H. Cline), Pittsburgh, Pa. 

Williamson Bros. Co. (Harry F. Rebmann), Philadelphia, Pa. 

R. D. Wood & Co. (Walter Wood), Philadelphia, Pa. 

York Foundry & Machine Co. (S. F. Loucks), York, Pa. 

York Manufacturing Co. (Thomas Shipley), York, Pa. 

Fourth District — Lower peninsula of Michigan, Ohio, Kentucky, Indiana, and 

West Virginia, 

Committee. — H. J. Boggis, chairman, Taylor &-Boggis Foxmdry Co., Cleve- 
land, Ohio ; C. H. Gifford, vice chairman, American Blower Co., Detroit, Mich. ; 
R. H. Jeffrey. Jeffrey Manufacturing Co., Columbus, Ohio; William Gilbert, 
Buckeye Foundry Co., Cincinnati, Ohio; E. B. Perry, Industrial Works, Bay 
City, Mich. 

Acme Foundry Co. (William Greenbaum), Cleveland, Ohio. 

Advance Thresher Co. (B. T. Skinner), Battle Creek, Mich. 

Akron Foundry Co. (Frank Fiebeger), Akron, Ohio. 

Albion Malleable Iron Co. (H. B. Parker), Albion, Mich. 

American Blower Co. (C. H. Gifford), Detroit, Mich. 

American Clay Machinery Co. (L..W. Penfield), Willoughby, Ohio. 

American Clay Machinery Co. (R. O. Perrott), Bucyrus, Ohio. 

American Foundry & Machine Co. (A. Ballinger), Hamilton, Ohio. 

American Motor Castings Co. (F. L. Bromley), Detroit, Mich. 

American Seating Co., main office, Chicago, 111.; branch. Grand Rapidfl 
School Furniture Works (J. S. Stiles), Grand Rapids, Mich. 

American Ship Building Co. (Lee Wallace), Cleveland, Ohio. 

Aultman & Taylor Machinery Co. (J. E. Brown), Mansfield, Ohio. 

Barnes Manufacturing Co. (T. R. Barnes), Mansfield, Ohio. 

A. F. Bartlett & Co. (A. F. Bartlett), Saginaw, Mich. 

Bass Foundry & Machine Co. (C. T. Strawbridge), Fort Wayne, Ind. 

Bauer Bros. Co. (Louis E. Bauer), Springfield, Ohio. 

Black-Clawson Co. (F. C. Trowbridge), Hamilton, Ohio. 

Brownell Co. (A. H. Kemper), Dayton, Ohio. 

Buckeye Engine Co. (C. S. Bonsall), Salem, Ohio. 

Buckeye Foundry Co. (William Gilbert), Cincinnati, Ohio. 

Buckeye Iron & Brass Works (W. B. Anderson), Dayton, Ohio. 

Bucj^rus Steel Casting Co. (C. F. Vollmer), Bucyrus, Ohio. 

Buhl Malleable Co. (Charles A. Rathbone), Detroit, Mich. 

Cadillac Motor Car Co. (Henry M. Leland), Detroit, Mich. 

Carroll Foundry & Machine Co., Bucyrus, Ohio. 

Chandler & Taylor Co. (William M. Taylor), Indianapolis, Ind. 

City Foundry Co. (W. D. Sayle), Cleveland, Ohio. 

Cleveland Steel Casting Co., Cleveland, Ohio. 

Connersville Blower Co. (J. E. Huston), Connersville, Ind. 

C. & G. Cooper Co. (D. B. Kirk), Mount Vernon, Ohio. 

Dayton Globe Iron Works Co. (C P. Folson), Dayton, Ohio. 

Dean Bros. Steam Pump Works (Bdw. H. Dean), Indianapolis, Ind. 

Deming Co. (W. F. Deming) Salem, Ohio. 

Detroit Shipbuilding Co. (Frank Jeffrey), Detroit, Mich. 

Elbel Co. (Paul Gschwend), Canton, Ohio. 

Chris. Erhart, Cincinnati, Ohio. 

Forest City Foundry & Manufacturing Co. (William Strangward), Cleveland, 
Ohio. 

French & Hecht (H. J. Rober), Springfield, Ohio. 

Gaar, Scott & Co. (Frank Land), Richmond, Ind. 

Gale Manufacturing Co. (A. J.- Brosseau), Albion, Mich. 

Grand Rapids Malleable Works (H. O. Hart), Grand Rapids, Mich. 

Great Lakes Engineering Works (Antonio C. Pessano), Detroit, Mich. 

Heilman Machine Works, Evansville, Ind. 

The Holton Co., Jackson, Mich. 

Industrial Works (E. B. Perry), Bay City, Mich. 

Jackson & Church Co. (John L. Jackson), Saginaw, Mich. 

Jeffrey Manufacturing Co. (R. H. Jeffrey), Columbus, Ohio. 
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Joyee-OridlniMl Co. (F. I. Joyce), Dayton, Olilb. 
Kaimwha Mine Car Co. (M. T. Davis, jr.), Charleston, W. Vn. 
Kilhy Manufacturing Co.'(E. D. Childs), Cleveland, Ohio. 
Klotz Machine Co. (A. H. Klotz), Sandusky, Ohio. 
Victor Knecht Co. (Victor E. Knecht), Cincinnati, Ohio, 
Kuhns Bros. (William N. Kuhns), Dayton, Ohio, 
James Leffol & Co. (A. F. Sparks), Sprin^eld, Oh'o. 
liOUj^ & Allstatter Co. (C. E. Macbeth), Hamilton, Ohio. 
Marshall Furnace Co. (S. F. Dobbins), Marshall, Mich. 
Miami Foundry Co. (Wm. B. Cullen), Hamilton, Ohio, 
Michigan Alkali Co., Detroit, Mich. 
John B. Morris Foundry Co., Cincinnati, Ohio. 
Murphy Iron Works (C, M. East), Detroit, Mich. 
National Machinery Co. (E. R. Frost), Tiffin, Ohio, 
National Tube Co. (G. C. Fari^ell), Lorain, Ohio. 
Niles Tool Works Co. (Jas. K. Cullen), Hamilton, Ohio. 
Noelke-Richards Iron Works (Hugh 11. Richards), Indianapolis, Ind. 
A. T. Nye.& Son Co. (A. T. Nye), Marietta, Ohio. 
Ohio Foundry Co. (J. A. Trenkamp), Cleveland, Ohio. 
Otis Steel Co. (Ltd.) (Geo. Bartol), Cleveland, Ohio. 
Palmers & DeMooy Foundry Co. (W. B. Greene), Cleveland, Ohio. . 
Pattin Bros. Co. (W. S. Pattin), Marietta, Ohio. 
Piatt Iron Works Co. (E. F. Piatt), Dayton, Ohio. 
Portsmouth Steel Co., Portsmouth, Ohio. 
Frank Prox Co. (Frank Prox), Terre Haute, Ind. 
Reeves & Co. (M. T. Reeves), Columbus, Ind. 
Robbins & Myers Co. (C. F. McGilvray), Springfield, Ohio. 
Robinson & Co. (H. R. Robinson), Richmond, Ind. 
Rockwood Manufacturing Co. (G. O. Rockwood), Indianapolis, Ind. 
P. H. & F. M. Roots, Connersville, Ind. 
M. Rumely Co. (A. J. Rumely). Laporte, Ind. 
Russel Wheel & Foundry Co. (W. S. Russel), Detroit, Mich. 
Seybold Foundry Co., Dayton, Ohio. 
Sheffield Car Co. (E. B. Linsley), Three Rivers, Mich. 
Sinker-Davis Co. (J. H. Hooker), Indianai)olis, Ind. 
Southside Foundry & Machine Works ((». T. Thayer), Charleston, W. Va. 
Superior Foundry Co. (C. M. Miller), Cleveland, Ohio. 
Taylor & Boggis Foundry Co. (H.,J. Boggis), Cleveland, Ohio. 
C. W. Thomas, Detroit, Mich. 

William Tod Co. (Irving H. Reynolds), Youngstown, Ohio. 
Toledo Shipbuilding Co. (C. B. Calder), Toledo, Ohio. 
Trumbull Manufacturing Co., Warren, Ohio. 
Union Steam Pump Co. (G. E. Kolb), Battle Creek, Mich. 
United Engineering & Foundry Co., main office, Pittsburgh, Pa. Branch: 
Lloyd-Booth Go. Department (C. H. Booth), Youngstown, Ohio. 
Vulcan Plow Co. (J. H. Berryhill), Evansville, Ind. - 
Walworth Run Foundry Co. (A. Gerdum), Cleveland, Ohio. 
Watt Mining Car Wheel Co., Barnesville, Ohio. 
West Steel Casting Co. (D.'P. Lansdowne), Cleveland, Ohio. 
Wheeling Mold /fe Foundry Co, (C, E, Blue), Wheeling, W. Va. 
Wickes Bros. (W. A. Brown), Saginaw, Mich. 
Youngstown Sheet & Tube Co. (C. S. Robinson), Youngstown, Ohio. 

Fifth District — Illinois, Missouri, Kansas, Nebraska, an4 Iowa, 

Committee,— F. C. Caldwell, H. W. Caldwell & Son Co., Chicago, III.; H. T. 
Hornsby, United Iron Works Co., Springfield, Mo.; H. R. Robinson, Robinson 
& Co., Richmand, Ind.*; J. H. Steedman, Curtis & Co., Manufacturing Co., St. 
Louis, Mo.; H. Ainsworth, Williams, White & Co., Moline, 111. 

MEMBERS. 

Adams & Westlake Co. (Ward W. Willlts), Chicago, 111. 
Aermotef Co. (L. C. Walker), Chicago, III. 

Allis-Chalmers Co., main office, Milwaukee, Wis. Branch, Chicago works, 
Chicago, 111. 



1 Indiana now in fourth district. 
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Amerkmn Foundry & Mannfactuiing Co. (B. H. Sanders), St. I^ula, Mo. 

American Seating Co. (Wayne Mills), Chicago, 111. 

American Well Works (M. C. Chapman), Aurora, 111. 

Associated Foundry Manufacturing Co. (George B. Miller), Waterloo, lowA. 

Aurora Foundry Co., Aurora, 111. 

Barnard & Leas Manufacturing Co. (Chas. A. Barnard), Mollne, lU. 

The Bnda Co. (F. B. Place), Harvey, 111. 

Butler Street Foundry & Iron Co. (A. Hlnkens), Chicago, 111. 

H. W. Caldwell & Son Co. (F. C. Caldwell), Chicago, 111. 

Carondelet Foundry Co. (Geo. Q. Thornton), St. Louis, Mo. 

Cedar Rapids Pump Co. (W. C. LaTourette), Cedar Rapids, Iowa. 

Central Iron Works (H. Lechtenberg), Quincy, 111. 

Chandler Pump Co. (Wm. H. Dunshee), Cedar Rapids, Iowa. 

Chicago Ornamental Iron CJo. (A. B. Coleman), Chicago, 111. 

Curtis & Conxpany Manufacturing Co. (J. H. Steedman), St. Ix>uis, Mo. 

Davenport Locomotive Works (August Sebilien), Chicago, 111. 

Dearborn Foundry Co., Chicago, 111. 

Decatur Foundry Co. (G. A. Hackett), Decatur, 111. 

Deere & Co. (Wm. Butterworth), Moline, 111. 

Deere & Mansur Co., Moline, 111. 

Bagle Iron Works (L. Aulmann), Des Moines, Iowa. 

R. M. Eddy Foundry Co. (G. D. Eddy), Chicago, 111. 

Emerson-Brantingham Co. (C. S. Brantlngham), Rockford, 111. 

Excelsior Tool & Machine Co. (F. F. Philippi), Bast St. Louis, 111. 

Franklhi Pipe & Foundry Co. (E. B. Russell), Chicago, III. 

Fremont Foimdry & Machine Co. (D. C. Marr), Fremont, Nebr. 

French & Hecht (Nathaniel French), Davenport, Iowa. 

Gardner Governor Co. (J. W. Gardner), Quincy, 111. 

Great Western Manufacturing Co. (Samuel H. Wilson), Leavenworth, Kftns. 

Green Engineering Co. (Herman A. Poppenhusen ) , Chicago, 111. 

Green's Car Wheel Manufacturing Co. (Geo. F. Cottrill), St. Lonis, Mo. 

Hansell-Blcock Co., Chicago, 111. 

Hart Foundry Co. (W. B. Wilde), Peoria, 111. 

Holmes, Pyott & Co., Chicago, 111. 

Illinois Malleable Iron Co. (J. E. Bullock), Chicago, 111. 

W. A. Jones Foundry & Machine Co., Chicago, 111. 

Kewanee Boiler Co. (E. E. Baker), Kewanee, 111. 

Lennox Machine Co. (W. A. Morey), Marshalltown, Iowa. 

Link-Belt Co. (Staunton B. Peck), Chicago, 111. 

J. R. Little Metal Wheel Co., Quincy, 111. 

Marseilles Co., East Moline, 111. 

Medart Patent Pulley Co. (Walter R. Medart), St. Louis, Mo. 

Modern Iron Works (Geo. J. Fischer), Quincy 111. 

Moline Plow Co. (C. R. Stephens), Moline, 111. 

Moline Scale Factory, Moline, 111. 

Henry E. Pridmore, Chicago, 111. 

Pyott Foundry Co. (Wm. C. Pyott), Chicago, 111. 

Red Jacket Manufacturins: Co. (S. B. Lafferty), Davenport, Iowa. 

Rock Island Plow Co. (Jas. F. Lardner), Rock Island, 111. 

Root & VanDervoort Engineering Co. (Rufus Walker, jrj, Bast Moline, 111. 

St. Louis Iron & Machine Works (11. Koutzsch), St. Louis, Mo. 

F. P. Smith Wire & Iron Works, Chicago, 111. 

South Halsted Street Iron Works (Adrian Vanderkloot), Chicago, 111. 

H. N. Strait Manufacturing Co. (H. N. Strait), Kansas City, Kans. 

Tarrant Foundry Co., Chicago, 111. 

0. A. Treat Manufacturing Co. (J. W. Treat), Hannibal, Mo. 

Union Foundry & Machine Co., Rockford, 111. 

United Iron Works Co. (H. T. Hornsby). Main office, Springfield, Mo. 
Branches : Aurora Foundry & Machine Works, lola, Kans. ; Pittsburg Foundry 
& Machine Co., Pittsburg, Kans. ; Cherryyale Iron Works, Independence, Kans. ; 
Freeman Foundry & Manufacturing Co., Joplin, Mo. 

Vierling Steel Works (L. Vierling), Chicago, 111. 
. Western Foundry Co. (J. P. O'Neil), Chicago, 111. 

Whiting Foundry Equipment Co. (J. H. Whiting), Harvey, 111. 

Williams, White & Co. (H. Alnsworth), Moline, 111. 

Winslow Bros. Co. (W. H. Winslow), Chicago, III. 

L. Wolff Manufacturing Co. (0. J. Wolff), Chicago, 111. i 
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Sixth district — Wisconsin, Minnesota, Upper Peninsula of Michigctn, North 
Dakota, South Dakota, and the Province of Manitoba in Canada, 

GomnUttee.— Otto H. Falk, chairman, the Falk Co., Milwaukee, Wis. ; Oliver 
Crosby, vice chairman, American Hoist & Derrick Co., St. Paul, Minn.; Theo. 
O. Vilter, Vilter Manufacturing Co., Milwaukee, Wis.; J. L. Record, Minne- 
apolis Steel & Machinery Co., Minneapolis, Minn.; Frederick Robinson. J. I. 
Case Threshing Machine Co., Racine, Wis. 

MEMBERS. 

Allis-Chalniers Co., Milwaukee, Wis. 

Ajnerican Hoist & Derrick Co. (Oliver Crosby), St. Paul, Minn. 

American Seating Co., main office, Chicago, 111. Branch: Thos. Kane & Co. 
Works (-W. C. Hood), Racine, Wis. 

American Skein & Foundry Co. (W. F. Walker), Racine, Wis. 

Belle City Malleable Iron Co. (W. C. McMahon), Racine, Wis. 

Belle City Manufacturing Co. (L. E. Jones), Racine, Wis. 

Beloit Iron Works (A. Aldrich), Beloit, Wis. 

Wm. Bros Boiler & Manufacturing Co., Minneapolis, Minn. 

Bucyrus Co. (W. W. Coleman). South Milwaukee, Wis. 

Carroll Foundry (Philip Carroll), Houghton, Mich. 

J. I. Case Plow Works (H. M. Wallis), Racine, Wis. 

J. I. Case Threshing Machine Co. (Frederick Robinson), Racine, Wis. 

Clyde Iron Works (C. A. Luster), Duluth, Minn. 

Diamond Iron Works (G. A. Bingenheimer), Minneapolis, Minn. 

Fairbanks-Morse Manufacturing Co. (J. A. Vail), Beloit, Wis. 

The Falk Co. (Otto H. Falk), Milwaukee, Wis. 
. Filer & Stowell Co. (T. J. Neacy), Milwaukee, Wis. 

S. Freeman & Sons Manufacturing Co. ( C. Freeman ) , Racine, Wis. 

Thos. B. Jefifery & Co. (Chas T. Jeffery), Kenosha, Wis. 

Kinnard-Haines Co. (O. B. Kinnard), Minneapolis, Minn. 

La Cross Plow Co. (L. C. Hirschheimer), La Crosse, Wis. 

Lakeside Malleable Castings Co. (John G. Osborne), Racine, Wis. 

Minneapolis Steel & Machinery Co. (James L. Record), Minneapolis, Minn. 

Minnesota Stove Co. (C. W. Nye), Shakppee, Minn. 

Monitor Drill Co. (B. R. Beeman), St. Louis Park, Minn. 

National Iron Co. (H. R. Armstrong), Duluth, Minn. 

Nordberg Manufacturing Co. (J. E. Friend), Milwaukee, Wis. 

Northwestern Foundry (S. T. Ferguson), Minneapolis, Minn. 

Pawling & Hamischfeger (A. Pawling), Milwaukee, Wis. 

Pierce Motor Co. (John Peebles), Racine, Wis. 

Prescott Co. (I^oren L. Prescott), Menominee, Mich. 

Fred M. Prescott Steam Pump Co. (Fred M. Prescott), Milwaukee, Wis. 

Racine Steel Castings Co., Racine, Wis. 

St. Paul Foundry Co. (C. M. Power), St. Paul, Minn. 

Simmons Manufacturing Co. {W. W. Vincent), Kenosha, Wis. 

Geo. H. Smith Steel Casting Co. (Geo. H. Smith), Milwaukee, Wis. 

South Park Foundry & Machine Co. (A. J. Brawley), St. Paul, Minn. 

Superior Iron Works Co. (Frank Hayes), West Superior, Wis. 

Vilter Manufacturing Co. (Theo. O. Vilter), Milwaukee, Wis. 

Seventh district — Provinces of Ontario and Quebec, Donidnion of Canada, 

Committee. — J. A. Milne, chairman. Allis-Chalmers-Bullock (Ltd.), Montreal, 
Quebec; L. L. Anthes, vice chairman, Anthes Foundry Co. (Ltd.), Toronto, 
Ontario; C. H. Waterous, Waterous Engine Works Co. (Ltd.), Brantford, 
Ontario; J. A. Ivilpa trick, Canada Iron Corporation (Ltd.), Hamilton, Ontario; 
Oeo. W. Watts, Canada Foundry Co. (Ltd.), Toronto, Ontario. 

MEMBERS. 

Allis-Chalmers-Bullock (Ltd.) (J. A. Milne), Montreal, Quebec. 
American Locomotive Co. Main office: New York City, N. Y. Branch: 
Montreal works, Montreal, Quebec. 
Anthes Foundry (Ltd.) (L. L. Anthes), Toronto, Ontario. 
M. Beatty & Sons (Ltd.), Welland, Ontario. 
Canada Foundry Co. (Ltd.) (George W. Watts), Toronto, Ontario. 
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Canada Iron Corporation (Ltd.) (F, G. O'Grady ), Montreal, Quebec. Branches : 
Canada Iron Corporation (Ltd.) (J. A. Kilpatrick), Hamilton, Ontario; Canada 
Iron Corporation (Ltd.), Three Rivers, Quebec. 

Canadian Locomotive Co. (Ltd.) (C. Bermingham), Kingston, Ontario. 

Canadian Steel Foundries (Ltd.) (W. F. Angus), Montreal, Quebec. 

Cockshutt Plow Co. (Ltd) (H. Cockshutt), Brantford, Ontario. 

McClary Manufacturing Co. (W. M. Gartshore, London, Ontario. 

John McDougall Caledonian Iron Works Co. (Ltd.) (Edgar McDougall), 
Montreal, Quebec. 

Ontario Wind Engine & Pump Co. (Ltd.) (S. H. Chapman), Toronto, Ontario. 

Peterborough Lock Manufacturing Co. (B. H. Howson), Peterborough, On- 
tario. 

Sawyer & Massey Co. (Ltd.), Hamilton, Ontario. 

Taylor-Forbes Co. (Ltd.) (John M. Taylor), Guelph, Ontario. 

Waterous Engine Works Co. (Ltd.) (C. H. Waterous), Brantford, Ontario. 

Eighth district — Virginia, North and South GoArolina, Georgia, Florida, Ala- 
bama, Mississippi, Arkansas, Louisiana, Oklahoma, Texas, and Tennessee. 

Committee. — W. D. Tynes, chairman, Hardie-Tynes Manufacturing Co., Bir- 
mingham, Ala.; W, E. McClamroch, vice chairman, Southern Engine & Boiler 
Works, Jackson, Tenn. ; G. T. Thayer, South Side Foundry & Machine Works, 
Charleston, W. Va.^; W. S. Mosher, Mosher Manufacturing Co., Dallas, Tex.; 
Wm. J. Oliver, Wm. J. Oliver Manufacturing Co., Knoxville, Tenn. 

MEMBEBS. 

Alien Engineering Co. (Thos. H. Allen), Memphis, Tenn. 

American Locomotive Co., Main office, New York City, N. Y. Richmond 
Wo>rks, Richmond, Va. 

Avondale Stove & Foundry Co. (Perkins Ellis), Birmingham, Ala. 

Bancroft, Ross & Sinclair Co. (Ltd.) (E. J. Ross), New Orleans, La. 

Beaumont Iron Works Co. (L. J. Black), Beaumont, Tex. 

Birmingham Machine & Foundry Co. (R. W. Boland), Birmingham, Ala. 

Caldwell- Watson Foundry & Machine Co. (T. J. Caldwell), Birmingham, Ala. 

Continental Gin Co. (D. T. Smith), Birmingham, Ala. Branches: Atlanta 
Plant, Atlanta, Ga. ; Avondale Plant, Avondale, Ala. ; Dallas Plant, Dallas, Tex. ; 
Prattville Plant, Prattville, Ala. 

Gray & Dudely Hardware Co. (W. A. Griswold), Nashville, Tenn. 

Hardie-Tynes Manufacturing Co. (W. D. Tynes), Birmingham, Ala. 

Hartwell Iron Works (E. Y. Hartwell), Houston, Tex. 

W. K. Henderson Iron Works & Supply Co. (Ltd.) (W. K. Henderson), 
Shreveport, La. 

Jones & Hopkins Manufacturing Co.. Nashville, Tenn. 

Lombard Iron Works & Supply Co. (Geo. R. Lombard ^, Augusta, Ga. 

Lufkin Foundry & Machine Co. (W. C. Trout), Lufkin, Tex. 

Mosher Manufacturing Co. (W. S. Mosher), Dallas, Tex. 

Murray Co. (C. S. Barry), Dallas, Tex. 

Wm. J. Oliver Manufacturing Co. (Wm. J. Oliver), Knoxville, Tenn. 

Payne & Joubert Machine & Foundry Co. (Julius Goslin), Birmingham, Ala. 

Phillips & Buttorfif Manufacturing Co. (H. W. Buttorff), Nnshville. Tenn. 

Sanford-Day Iron Works (H. W. Sanford), Knoxville, Tenn. 

J. S. Schofield's Sons Co. (A. D. Schofield), Macon, Ga. 

Southern Engine & Boiler Works (W. E. McClamroch), Jackson, Tenn. 

Tennessee Coal, Iron & Railroad Co. (F. H. Crockard), Birmingham, Ala. 

Ensley Works, Ensley, Ala. 

Linn Works, Linn, Ala. 

Union Iron Works (Inc.) (H. E. Elrod), Houston, Tex. 

Vesta Gas Range & Manufacturing Co. (C. C. Huntington), Chattanooga, 
Tenn. 



"Ninth district. — Montana, Wyoming, Colorado, New Mexico, and the Provinces 
of Alberta and Saskatchewan. 

Tenth district. — Washington, Oregon, Idaho, California, Nevada, Utah, Ari- 
zona, and British Columbia. 

*West Virginia now in fourth district. 
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ORDER OF PROOEBDING. 

Mr. Herrod. May I ask whether the committee will have further 
hearings? 

The Chairman. The committee will have to have further hearings. 

Mr. Herrod. I represent the National Metal Trades Association, 
with headquarters at Cleveland, Ohio. It is composed of about 725 
firms, who employ approximately 65,000 employees. At a later day 
I should like to have an opportunity to be heard by the committee. i 

The ChaiIiman. Can you be here Friday? 

Mr. Herrod. That is a little early, Mr. Chairman. 

The Chairman. The committee will have to insist that these hear- ^ 

ings shall be proceeded with. We can not hold them indefinitely and 
prolong the matter without some consideration for the proposition 
that the hearings may be held so long as to prevent any action being 
had in case we should want to act. 

Mr. Herrod. What is the latest day that I could be heard on the 
legal question as well as on the question of policy ? 

The Chairman. The committee has not decided yet whether to go 
into the question of a hearing on matters of policy. There has been 
a vast amount of hearings on that point, and there is any amount of 
literature on the subject. I do not know whether the committee will 
want to take that up or not. We desire, however, to be as nearly 
right as we may be as to the legal principles, and not do a vain 
thing, for whatever we think we should do should be of some bene- 
fit — that is, legally binding. How soon could you come here? 

Mr. Herrod. Let me ask the committee to set the latest possible 
date for this reason: I got very short notice in the first instance. 
I tried to be here last Tuesday, but I was delayed by the train 
running in about three hours late, since which time I have not been 
in my office. My arrangements now contemplate that I will not be 
there for some time, unless the committee insists that an earlier day ; 

be fixed. 

The Chairman. We will have a committee hearing next Friday 
and, if necessary, on Saturday, and we will hear anyone who is j 

present and desires to be heard. We may be able to extend the time 
beyond those two days for those who can not possibly get here then. 

The committee, at 12 o'clock and 10 minutes p. m., adjourned* 
until Friday, January 26, 1912, at 10 o'clock a. m. 
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effect and consequence of the measure. Witnesses came from as far 
as from San Francisco, in the person of Mr. McGregor, president of 
the Union Iron Works, a shipbuilding concern of national reputation ; 
men in every line of industry, presumably within the bill, came from 
every part of the country at no inconsiderable personal inconvenience 
and expense. The very greatest interest was manifested, and the 
Quality of the testimony submitted was such that it elicited from the 
then chairman of the Committee on Labor the following statement. 

I ask you in connection with this statement to rememoer that Mr. 
John J. Gardner, chairman of the House Committee on Labor, is the 
original proponent of the eight-hour bill. Whatever legislative sug- 
gestions have followed his oiiginal proposal, he is the source of 
original inspiration. He is the only one who offered a serious argu- 
ment to sustain the legal propositions involved in this bill. He has 
been its persistent advocate, and during many years was chairman 
of the House Committee on Labor and most familiar with the charac- 
ter of the hearings which had been held before it. 

On page 195 of the hearings on House bill 15651, to which Mr. 
Gompers alludes in this statement, you will find a colloquy between 
the cnairinan and myself with reference to the production of witnesses, 
after which the chairman has the following to say at the conclusion: 

The Chairman. I think it is fair to say that the evidence so far produced before 
this committee has been more to the specific point, more directed at something, than 
any line of hearings that has ever been before it on this subject. 

Mr. Payson, since deceased, a very prominent attorney of Wash- 
ington, was present, and said: 

I desire to indorse this, having been with this movement in opposition to this legis- 
lation for many years. I indorse earnestly and cordially the observation of the chair- 
man in that regard. 

I could call the attention of the committee, if time permitted, to 
other statements made by members of the committee during the 
course of those same hearings Indicating their appreciation of th^ 
character of the testimony presented and the general absence of 
irrelevant or repetitive testimony or discussion, while not a page of 
that record will lend the slightest t^upport to the statement that 
counsel ^^sat there for days and days and read from the printed 
hearings.^' 

I therefore declare that statement false as a matter of fact and an 
inexcusable attempt to misrepresent either the behavior of counsel 
who appeared before that committee or the conduct of the committee 
itself. 

Now, Mr. Chairman and gentlemen, no measure of an economic 
nature proposed or considered by either branch of Congress during 
the last decade is more fraught with serious consequences to the 
rights and practical welfare of empjloyei-s and employees in this country 
than the bill before this committee now. Back of the economic 
features of tliis measure stands a very serious legal proposal. If this 
measure bore the title wliich its real nature justifies, it would not be 
termed, as it now is, ^'An act limiting the hours of daily service of 
laborers and mechanics employed upon work done for the United 
States, or for any Territory, or for the District of Columbia, and for 
other purposes,*' but it would be entitled, ''An act to limit the earn- 
ings of laoorers and mechanics in private employment through the 
instrumentaUty of a Government contract.'' 
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Before undertaking to discuss the legal objections to the principle 
underlying this act, let me undertake to discover what the act itself 
means, because until we are able to definitely ascertain what it pro- 
poses to do, it becomes difficult to say whether or not the proposals 
themselves are invalid. 

With the general form of the bill you gentlemen have been made 
familiar by much discussion and doubUess much meditation. It 
undertakes to require that in every contract entered into on behalf 
of the United States or the District of Columbia or one of the Terri- 
tories there shall be inserted a stipulation requiring that on the sub- 
ject matter of the contract no laoorer or mechanic shall be required 
or permitted to work more than eight hours in one calendar day, 
and every laborer or mechanic who either intentionally or uninten- 
tionally violates that stipulation causes a fine to be inflicted upon the 
employing contractor of $5 for each such violation, whether it be 
overlabor of one minute or one hour or more. The scope of the bill 
can, however, be determined only by ascertaining the cnaracter and 
extent of the exceptions to its operation. 

I am sure that if you read the bill you must be confronted with 
much ambiguous and vague language. As a trifling instance of it you 
will observe on page 2 of the bill it is provided that — 

Any officer or person designated as inspector of the work to be performed under any 
sucn contract, or to aid in enforcing the fulfillment thereof, shall, upon observation 
or investigatipn, forthwith report to the proper officer of the United States, or of any 
Territory, or of the District of Columbia, all violations of the provisions of this act 
directed to be made in every such contract. 

What is the meaning of that ? Read it with the punctuation as it 
stands there. What is the officer to report? *' Violations of the 
provisions of this act directed to be made in every such contract." 
Does that mean that he is to report violations or that he is to report, 
as it reads, violations directed to be made in the contract ? 

The Chairman. Oh, no; that is not a fair construction. 

Mr. Emery. What does it mean? As it reads, Mr. Chairman, of 
course it is ^n absurd thing, but it is an example of the typical 
absurdity of the draftsmanship. 

The Chairman. It is quite plain. 

Mr. Emery. I can not see it, I must confess. 

The Chairman. It says ^^All violations of the provisions of this 
act directed to be made in every such contract." 

Mr. Emery. ^*AU violations directed to be made." The comma 
is before the words ^'all violations." 

The Chairman. There are certain things to be done in each contract 

Mr. Emery. That is not the language. What is intended ? 

The Chairman. You do not think that a court would have anj 
trouble with it ? 

Mr. Emery. Of course, I do not know a court would, but I say 
the proposal made in the act itself is an illustration of its drafts- 
manship. But let me proceed to the exceptions. 

Senator Page. Give the pjage and line, please. 

Mr. Emery. This is section 2, page 3, line 11. What are the 
exceptions to the general terms of the bill? 

That nothing in this act shall apply to contracts for transportation by land or water, 
or for the transmission of intelligence, or for such materials or articles as may usually 
be bought in open market, except armor and armor plate, whether made to conform 
to particular specifications or not, or for the purchase of supplies by the Government, 
whether manufactured to conform to particular specifications or not. 
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The language contained in that section has run through the bill 
since the nrst proposal. At an earlier stage of these proceedings, in 
1904, the Committee on Labor of the House asked a series of questions 
of the Department of Commerce and Labor in order to ascertain, in 
the midst of confusing statements made as to the meaning of those 
terms, how a department that was in the habit of purchasing supplies 
or articles for the use of the Government would interpret language of 
that character. This was a reference to a department actually 
engaged in making contracts for the Government in an endeavor to 
discover how the bill appeared to those upon whom rests the duty of 
doing business for the Government. 

In response to that inquiry made by the committee you will find 
on page 40 of the hearings on House bill 15651 the opinion of the 
SoUcitor of the Department of Commerce and Labor on the scope of 
the bill. This opinion is signed by WilHam M. Collier, SoHcitor of 
the Department of Commerce and Labor, dated Washington, June 
22, 1904; and I think as members of this committee read it they will 
see that it is a very clear criticism and manifests an earnest and 
sincere endeavor on the part of the soUcitor to reply to the inquiry 
of the committee. Now, what does he say in regard to the language 
of exception that is used here? He says: 

In addition to these, certain contracts which belong to the second class — 

He having divided contracts covered by the bill into two general 
classes — 

In addition to these, certain contracts which belong to the second class above men- 
tioned are excepted from the operation of the bill. They are contracts for such 
materials or articles as may usually be bought in open market, whether made to 
conform to particular specincationB or not, and contracts for the purchase of supplies 
by the Government, whether manufactured to conform to particular specificatioDs or 
not. 

Both of these exceptions, in my opinion, are expressed in language which is va^^e. 
In case this bill becomes a law, there will necessarily be a variety of interpretations 
made by executive officers, by contractors, by laborers, and by the courts until a 
clear and final determination has been made by the highest court of the land. My 
own opinion is that ''such materials or articles as may usually be bought in op^n 
market'' embrace all articles and materials, a stock or quantity of which is usuallv 
kept on hand for sale to the public by some person making it his business to sell such 
articles. By virtue of the words ** whether made to conform to particular specifica- 
tions or not'' it seems reasonably clear that if an article or material may usually be 
bought in the open market a contract for such article or material is no^ governed by 
the provisions of the bill limiting work to eight hours a day, even althou^ the article 
or material, by the provisions oi the contract, is to be made according to particular 
specifications. 

He goes on to discuss that point. He speaks of the various opin- 
ions that have been expressed on that subject, and then undertakes 
to find out what the word ^^suppUes'' means, saying — 

The fourth exertion in the bill is ''contracts for the purchase of supplies by the 
Government, whether manufactured according to particular specifications or not." 
The word "supplies " is one which is used with a great deal of latitude. Its definitions 
vary from the comprehensive ones given in Webster's Dictionary and in the Stand- 
ard Dictionary, viz, "that which supplies a want," "that which is or can be supplied, 
available segregate of things needed or demanded," down through various limita- 
tions to the extremely narrow meanings given to it as used in appropriation bills 
where legislative provision for one class of articles has caused a general provision for 
"supplies" to be held not to include articles mentioned in other places in the bill 
which would, however , ordinarily fall within the term. This uncertainty in the 
use of the word "supplies," like the vagueness of the expression "such materials as 
may usually be bought in open market," in my opinion, makes it vitally necessary 
that the bill should be amended and more specific language used. Uncertainty as 
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to the scope of these exceptions will doubtless result in contractors increasing the 
amounts of their bids or refraining from bidding. If they bid under the impression 
that the contract which is sought by them is within the exception, it may thereafter 
be determined that it is not within the exception, and, in such event great loss would 
result to them. 

He goes on to say: 

The definitions of the word "supplies," given in the dictionaries which 1 have just 
cited, should not be adopted in tne construction of this bill. To do so would be to 
nullify its provisions in toto. Furthermore, those definitions, in ray opinion, give 
the primary rather than the ordinary or even le^ meaning of the word. On the other 
hand, I think there is no justification for giving the word the narrow meaning fre- 
(juently given to it in the various appropriation bills. It should be given that mean- 
ing which it has long enjoyed in tne general statutes of the Government relating to 
supplies. 

The Chairman. Mr. Emery, the first provision in section 2, *^That 
nothing in this act shall apply to contracts for transportation by land 
or water/' is plain enough. 

Mr. Emery. It is. 

The Chairman. '^Or for the transmission of intelligence. " That is 
plain enough. '*Or for such materials or articles as may usually be 
bought in the open market." In my opinion that is not very indefi- 
nite. What language would you suggest to cover it ? 

Mr. Emery. The language that is criticized liere, if vou please, Mr. 
Chairman, is the same language of course that is found here, with the 
exception of the words ''except armor and armor plate," so that 

The Chairman. But what language could we use there for that 
which we have in mind — what we are trying to cover with the bill ? 
What language could we use to make it more specific, so that we 
would only have to adopt ''the rule of reason" in its interpretation? 

Mi". Emery. It is very difficult to avoid the "rule of reason" in any 
interpretation of statutory language; but before answering that ques- 
tion directly I ask your attention for what I may call the ''secondary 
set of exceptions," which must qualifj^ and, to my mind, increase tlie 
ambiguity of the original series of exceptions. 

The Chairman. Veiy well. 

Mr. Emery. For eight yeare, in the debates before the Committee 
on Education and Labor of the Senate and the Committee on Labor 
of the House, the members of the committees themselves, according 
to the reports wliich are in the possession of this committee^ have dis- 
agreed continuously as to the scope of the language which, at this 
moment, seems clear to the chairman. Senator McComas, as chair- 
man of this committee, disagreed veiy much with the interpretation 
given by the chairman of the House committee. The associates of 
Senator McComas, as you will see from the hearings before tliis com- 
mittee, disagreed with that Senator among themselves as to the mean- 
ing of the term "open market," and the differentiation of the phrases, 
"supplies," "articles," and "materials," did each brine in something 
that the other did not, or did one include or exclude the other? So, 
too, the lawyers who have frequently discussed these phrases of excep- 
tion, have been equally unable to agree upon what it included and 
what it excluded. 

In view of these facts, is this not exceedingly unfavorable and 
unfortunate language to insert in a bill which is to govern contractual 
relations with tne Government and penalize an innocent misinter- 

f»retation of ambiguous phraseology as severely as a deliberate vio- 
ation of a plain prohibition? Surely the first requisite of a law is 
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that it shall be clear and definite and not unduly jeopardize the 
property rights of the individuals which it affects. 

But this bill had added another phrase to further increase our 
complications. These are apparently secondary exceptions to the 
primary exceptions in section 2. On line 18 of section 2 the bill 
proceeds : 

Provided — 

That is, all the tilings mentioned in section 2 down to the word 
^^ Provided^ ^ are excepted from the operation of the bill — 

Provided, That all classes of work — ^ 

That must manifestly refer back to work done under the exceptions 
heretofore enumerated — 

Provided, That all classes of work which have been, are now, or may hereafter be 
performed by the Government shall, when done by contract, by individuals, firms, 
or corporations for or on behalf of the United States or any of tne Territories or the 
District of Columbia, be performed in accordance with the terms and provisions of 
this act. ^ 

Does that mean, Mr. Chairman, that anything otherwise excepted 
from the bill, which the Government has made or is now making for 
itself, is excluded from the preceding exceptions ? If it does not mean 
that, then what does it mean ? Is it merely additional language used 
without any particular meaning or purpose ? The only intelligent 
meaning that can be given to it seems to be that it is intended to 
further exclude from the exceptions enumerated in the preceding 
part of section 2 all of those classes of articles, materials, and supplies 
which the Government either has made in the past or is now making, 
or may in the future undertake to make, for itself. Therefore, in addi- 
tion to discovering the meaning of the exceptions heretofore provided, 
every contractor is under the further necessity of ascertaimng at his 
own pecuniary hazard whether or not the thing which is the subject 
matter of his contract, and which he might be justified in concluding 
was excepted under the general exclusive language of the preceding 
part of section 2, is being made by the Government, or has it at any 
time been made by the Government, which would then include it 
within the bill by excluding it from the exceptions described in the 
preceding Unes of section 2. 

Senator Martine. It seems to me that the portion of the section 
you read is only an explanation of the character of the work. That 
IS all there is in that part of the section. 

Mr. Emery. What does it explain to you. Senator, may I ask ? 

Senator Martine. It explains to me that all that portion of work 
of that character which has been done by the Government, and 
which it would be perfectly obvious to everybody might be done by 
individuals, firms, and corporations on behalf of the United States or 
any of the Territories or the District of Columbia, may be performed 
in accordance with the terms and provisions of the act. All that 
portion, as I said, from the word provided'' down to the words 
'^ when done by contract'' is simply explanatory as to the exceptions. 
It mast be perfectly obvious to evervDody — it seems to me as clear 
as noonday — that that portion of the section is only explanatory. 
How does it strike you, Mr. Chairman? 

Mr. Emery. If it onlv meant, Senator, that the work being done 
by the Government itself was excluded from the operation of the act, 
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it would be superfluous, because obviously the Government does not 
make a contract with itself to do anything. 

Senator Martine. Even though it be superfluous it can do no 
harm. 

Mr. Emery. But what does it effect? It can not have that mean- 
ing, b6cause dbviously it would be ridiculous to say that the Govern- 
ment is undertaking to except itself in its own operations of produc- 
tion from obligations it intends to place upon others. 

The Chairman. Now, Mr. Emery, suppose we go back and recon- 
struct section 2. I am sure this committee, if it ever reports out a 
bill, wants to report it as nearly plain in its language as the inadequacy 
of human language will permit. 

Mr. Emery. I am not attempting, Mr. Chairman 

The ftiAiRMAN. I am sure tne committee would be glad to have 
any suggestions on that particular feature of it, because this kind of a 
law ou^t to be just as explicit as it can be made. 

Mr. Emery. Surely, and I think the chairman will perceive I am 
not carping over lan^age here. He can not read it himself without 
seeing tnat the meaning of that phrase, quite apart from anjr difficulty 
of interpretation in the preceding exception, is very indefinite. 

The Chairman. I think that theoretically there mieht be an 
ambiguity in the clause ''or for such materials or articles as may 
usually be bought in open market, '' but as a practical working propo- 
sition it would seldom be difficult for a man not to know when he was 
violating that particular rule. I am quite willing nevertheless, if we 
can find more adequate language, to change the language; and if 
you have in mind any change which you think would be proper with 
reference to more specific language and as to how you would prefer 
to have it phrased if the bill is to go through I would be glad to have 
you suggest it. 

Mr. Emery. I have not any doubt as to what ought to be there if 
a measure of this character is to ever be reported by this committee. 
I do not refer to specific terms, but to the mode in which I believe any 
intention of the Government ought to be expressed. In the course 
of the debate in the House on December 14 last one gentleman 
declared, I think you will find in the Record it was Mr. Hughes of 
New Jersey, ''as this measure is now worded practically all that is 
included in the bill is armor and armor plate and ships.'' I am, of 
course, merely endeavoring to give his substantial statement. If 
Congress is undertaking to follow the suggestion made by the Presi- 
dent on this subject, that certain large articles ought to be made 
for the Government under a contract of this character. If you desire 
to include certain large articles and notliing else, why must you under- 
take to leave them m by exclusion instead of enumeration ^ Why 
use language of indirection, obscure, and uncertain instead of directly 
saying that in the construction of a ship and guns or any other article 
or series of articles which in the opinion of this committee this sort 
of contract should apply to a stipulation shall be inserted in the con- 
tract controlling the mode of construction of such ship, guns, armor, 
and armor plate, or whatever you please to designate ? Or if this 
purpose is now being successfully accomplis]iod by a limitation upon 
an appropriation, what need for this form of legislation at &\\i 
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The Chairman. What would you say, then, as to the validity of the 
bill, in view of the assault which would be made upon it, as to its 
being discriminatory, without any real basis of discrimination? 

Mr. Emery. Actual discrimination is not charged. Whether you 
enumerate the few articles that you intend to put in the biU and tnen 
let the charge of discrimination be based upon definite exclusions, or 
whether you undertake to exclude indefinitely enumerated classes of 
articles and leave in a remainder, you must defend the bill on pre- 
cisely the same ground whichever form of language is used. 

The Chairman. Do you think that the Government could single 
out armor and armor plate, ships, guns, and so forth, and reduce 
them to an eight-hour basis and not apply the rule to other work ? 

Mr. Emery. If the Government has tne right, as is contended here, 
to make any contract like a private individual for anything it wants, 
then the Government must possess the power to make it with respect 
to any specific article. Its particular powers of contract must be 
equal to its general powers of contract. 

The Chairman. Do you not think the Government can ma^e any 
kind of a contract it wants to make that parties are willing to make 
with it ? 

Mr. Emery. I do not. 

The Chairman. Then, we would not get anywliere 

Mr. Emery. I am not discussing that issue How. I think the 
objection to that action rests upon ground entirely separate and 
distinct from the matter which I am presently discussing, which is 
that the Government is undertaking to compel contractors to enter 
into an indefinite and vague contract; ana before we discuss the 
validity or invahdity of any particular proposal it seems proper to 
ascertain whether or not the proposal is phrased in plain and definite 

nguage. I suggest to the chairman of the committee that for eight 
years tne members of the two committees have been unable to a^e 
upon a clear meaning for section 2, and surely that alone is sufficient 
justification for recasting the bill in new language and at least clarify- 
ing those exceptions. 

The Chairman. Which new language would make it unconstitu- 
tional. 

Mr. Emery. I do not think new language would make it any more 
unconstitutional than this language does. 

The Chairman.^ In other words, Mr. Emery, you are opposed to 
an eight-hour law* in any form, and think there is a sufficient argu- 
ment against any kind of an eight-hour law ? 

Mr. Emery. I am not opposed to an eightrhour law in any form. 
I very heartily indorse the eight-hour law that now stands on the 
statute books as a proper exercise of the power of the Government. 
I opposed only the effort of the Government, through the instrumen- 
tahty of a contract, to fix the hours of labor in private employment 
in all the various States of the Union. 

But if this section is indefinite and vague, Mr. Chairman — and I 
am sure the chairman will admit that the language does not seem to 
him to be the best in which — ■ — 

Senator McLean. Do I understand you to say that in the House 
it was claimed that the only change between tne existing law and 
the operation of this act would be the exception of armor and armor 
plate ? 
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Mr. Emery. Not the existing law; because, of course, tliere is a 
generic difference 

Senator McLean. I understood you to say ttiat some one in the 
House claimed that the only change made in passing this bill was to 
add the words * 'except armor and armor plate." 

Mr. Emery. Wliat I meant to say was that the assertion, as I 
understood it, of Mr. Hughes of New Jersey, in defending the bill in 
the House, was that practically the only article which the bill was 
undertaking to cover oy this form of contract was armor and armor 
plate. I do not suppose you have a copy of the Congressional 
Kecord of December 14 here, in which Mr. Hughes's statement 
appears ? 

The Chairman. Mr. Emery, I do not want to interrupt you again. 
I will say frankly, so far as I am concerned, there are a few industries 
in this country which have apparently gone so far that they seem to 
need the attention of the Government in this matter. If I myself 
knew of any way by which to reach them constitutionally and legally, 
I would be quite willing to reach them and be done with the matter, 
and let the rest of the business of the country go about its way until 
it went so far that it needed attention, if it did. The only question, 
to my mind, is how we are going to reach those people except by a 
universal law; that is, a law which applies to all industries, with cer- 
tain exceptions only as are found in this bill. 

Mr. Emery. I do not know precisely who the people are you refer 
to. Senator. 

The Chairman. I have referred to it before, and I will refer to it 
a^ain. Take the steel industry. I have been so aroused by facts 
vmich were brought forth in that statement that I think it is a thing 
that demands attention. 

Mr. Emery. Senator, are you referring to the fabrications of steel ? 

The Chairman. Yes; the report that is coming out from the De- 
partment of Commerce and Labor, which shows that they work men 
12 hours a day and 7 days a week, and that on a change of shift they 
work from 18 to 24 hours a day. I think that is brutal. 

Mr. Emery. I would quite agree with the Senator if the evidence 
justifies that statement; but I assume that we have States in the 
American Union for the purpose of undertaking matters of domestic 
reform. 

The Chairman. That is true. We have States in the American 
Union for doing those things. We also have a National Government 
and we have a national citizenship; and it is just as much the duty of 
the National Government to take care of the national citizenship, if 
it has the power, as it is the duty of a State to take care of its State 
citizenship. Therefore, if we have the power here to take care of that 
situation, it is just as much our obligation to do it as it is for the State 
of Pennsylvania to do it. It seems to be a question of power ^ to 
how to do it. I say if there is an organization in this country which, 
according to its own figures, is paying millions of dollars in dividends, 
and has men down in its hell holes working 12 hours a day, and 7 days a 
week, and 18 and 24 hours on change of shifts at times, it is something 
which no man who has taken his oath of office can ignore. That is the 
question which confronts us as a practical proposition. We have 
not any pride here as to the particular bill or as to the language of a 
bill. If those who want to help us remedy that situation can suggest 
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anything we ought to have, we would be very thankful to have the 
suggestion made. 

Mr. Emery. Assuming, Senator — and I presume you are famiUar 
with the evidence, which I am not — ^that you have reached what I 
would gladly beUeve is a just conclusion in regard to circumstances 
in one particular industry, the proposal here is to make every employer 
who can be reached by the terms of a Govermnent contract a vicarious 
victim for the repreliensible methods pursued in one single industry. 
We object to having the great body of manufacturers and business 
men of the United States who come into business relations with the 
Government of the United States joined in such an indictment or 
made the victims of a vague and indefinite contract, which they are 
compelled to enter under a penalty and rightly interpret under heavy 
forfeiture, with no legal recourse. 

The Chairman. That is true, and I guess everv member of the com- 
mittee recognizes that there is a vast amount oi reason and justice in 
what you say. I have no doubt it would be the desire of the committee 
to avoid coming in conflict with those business interests which have 
not transgressed to any extent. But, on the other hand, we have no 
suggestion from the representative of any business institutions as to 
how to meet the difficult v without interfering with them. What they 
say is: Cut it out entirely. 

Mr. Emery. I suggest that living under a Government of divided 
powers we must leave to those sovereignties that possess the exclu- 
sive right to regulate domestic and local relations the reformation of 
conditions such as you point out. If we clearly perceive evils 
existing in any State — that it refuses to provide just divorce laws or 
lags benind in enlightened regulations for the protection of either 
life or property, however lamentable that fact may be — we can not 
come in here and ask the Congress to become a legislature for that 
State. If we could do that we would soon subvert our present 
form of Government. 

The Chairman. So far as I am individually concerned, if you show 
me that there is no power to do it, that is the end of it; I am per- 
fectly willing to quit; but having some hope and some belief that 
there may be power found to do it, then the question is whether we 
can avoid doing it, and still do our duty as legislators. 

Mr. Emery. I can not discuss the facts upon which the chairman's 
opinion is predicated. I am not familiar with the report which he 
describes. 

The Chairman. I mention that industry. I do not care to single 
it out particularly, but the facts are upon the record. I mention it 
43ecause the facts are here, not because I desire to attack that par- 
ticular industry or that particular organization. 

Mr. Emery. Suppose it be true that these conditions exist and that 
single industry is the one you wish to reach, what then is the reason 
for excluding the greater percentage of the articles which it produces — 
for by the very terms of the bill the ex:ceptions exclude these things in 
terms ? 

The Chairman. There may be something in that. That is the 
reason why I felt so anx:ious to know the legal \iew of you gentlemen 
who have devoted your energies and life to a study of this particular 
class of laws with reference to knowing the constitutionality of it. 
Of course we may want to know about other things later, but tliat is 
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the reason why the committee asked for a legal discussion to begin 
with. 

Mr. Emery. Permit me to say in that connection, if j^ou please, 
that when the legal discussions are concluded I should like very much 
to discuss the questions of fact and policy related to this bill in order 
to meet the very questions raised here; for if the owners of a particular 
industry are guilty of the acts described here I want to make it very 
plain that those whom I represent do not share these practices and 
nave not committed acts of the character described, and there is no 
jiroof of it in this record in any way, shape, or form. 

The ("hairman. I did not assume that for a moment. 

Mr. Emery. A general charge is made against all emplovers in this 
country by those who have appeared as the proponents of this bill, a 
charge that there are shocking conditions, generally speaking, in the 
industries of this country, which it is a part of the purpose of the bill 
to correct and reform. If there was one single industry or any one 
class or character of industries that required the drastic treatment 
here suggested in order to secure a necessary element of protection 
for employees, I should be the last to object to it, either as a man or 
as a lawyer, if there be a way to do it within the constitutional author- 
ity of the Congress; but I certainly belong to that class, and hope I 
always shall, who can not see that a short cut through a constitu- 
tional safeguard is the best way to correct an evil, however great it 
may be. 

With the committee's indulgence I have first directed attention to 
the language of the act 

The Chairman. We were very glad to have you do so. 

Mr. Emery. I want to avoid, as far as possible, rediscussing issues 
presented to you by Judge Davenport, ana wliich he has argued more 
ably than I could nope to. Before, however, I enter upon the legal 
phase of the discussion I want to call your attention to the fact that 
m the report of the House Committee on Labor there is no reference 
of any kind or character to the legal principles of this bill, and during 
the course of the years of discussion before the Committees on Labor 
of the House and Senate it is at least significant that no one has 
appeared to demonstrate the power of Congress to enact this legisla- 
tion. Its proponents have gratuitously assumed the existence of a 
power they never ventured to establish, and they have repeatedly 
stated that the purpose of this bill was to secure an economic reform. 

The distinguished chairman of this committee is the first one who 
has expressed his intention to support legislation of this kind because 
he wanted to meet a particular and definite evil. Before the Senate 
was honored with the presence of the chairman and during the long 
period of time coverea by the discussion of this proposal the pro- 
ponents of this measure have insisted again and again that they had 
just one purpose — that they wanted to use the instrumentality of a 
Government contract as the means of enforcing in private employ- 
ment a universal eight-hour day, and a rigid eight-hour day at that, 
not one in which double pay for overtime was to be allowed, but 
one in which no employer was to be permitted to employ any mechanic 
or laborer for more than eight hours in a calendar day, and in which 
no mechanic or laborer, so far as a Government contract could be 
used to influence that condition, would be permitted to sell more 
than eight hours of his own skill and labor, whether he wanted to of 
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not, no matter what his necessities might be, no matter what his 
desires might be. So I say this is the first time I have ever heard, 
in the course of all the discussions on this bill, an expression jFrom one 
of prominence and authority declarative of his own special purpose 
in supporting a measure of this kind. 

The Chairman. I was using that situation as an illustration of the 
practical neceasity of action. That kind of a proposition shows the 
]>ractical necessity of legislation. 

Mr. Emeby. Now, on the legal side of this discussion, I want to 
insist. Senator, because I consider it an important background to the 
discussion, that if an3'^one undertakes to (Uscover the purpose of this 
bill from the discussion had before committees, the one thing that will 
be emphasizeil in any research of the record is that the proponents 
of this measure have insisted again and again that it was the opening 
wedge through which an eiffht^hour day could be compelled in private 
industry, saying, as they nave i'reijuently said, that you could not 
conduct any plant of considerable size upon the double-shift system; 
that you Could not in the same establisnment have one set of men 
working on a Government contract eighc hours a da}'^ and another 
set of men working on the subject matter of private contracts nine 
or ten hours a day. 

So if you once force upon any plant the subject matter of a con- 
tract upon which no laborer must work more than eight hours, you 
have made it impossible for that plant to continue on any other than 
an eight-hour basis. One of two things must follow, either the plant 
must adopt an eight-hour day or it must reject Government contracts. 
It can not, economically or scientifically, pursue anj^ other policy. 
So I must insist, as I think we can later show, that it is the business 
of the courts, when Congress passes legislation of this kind, and 
objection is made to it, as was made to it in the Ellis case, to walk 
behind the language of the bill and undertake to ascertain its pur- 
pose, and it is proper in such instances for the courts to inquire by 
reference to public records when the measure was under discussion, 
not the motive, if you please, but the purpose of Congress in enacting 
legislation, wherever an inquiry of that nature is essential to adjudi- 
cate rights asserted under or against it. 

Laying down the preliminary proposition that the object of this 
bill is through the stipulations of a Government contract to prevent 
the private employment of laborers and mechanics more than eight 
hours, let us first consider what is the relationship of the Government 
to the production of any chattel which it contracts to have made and 
delivered. 

It is a well-settled principle of law since the decision in the case of 
Clarkson v. Stevens, m 106 United States, that the Government has 
no title of any kind or nature to a chattel which is being produced for 
it under contract until it is completed, delivered, and finally accepted 
by the Government. The fact that the Government makes payment 
from time to time upon the subject matter of the contract, the fact 
that it inspects the progress of the work, the fact that it has the 
chattel insured for its own benefit, or the fact that the chattel might 
be a ship of war and necessary for national defense, do not change 
the character of the relationship between the Government and the 
contractor. The title to the chattel is in him and in him alone at 
every stage of production and passes only when the Government 
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formally accepts the finished product. Throughout the transactdon 
the position of the Government in no way differs from any private 
individual. That is fundamental. , ^ .. / ^u • 

It is furthermore a truism that requires no elaboration of authon- 
ties to the members of this committee that the Congress of the Umted 
States possesses no general police powers, but that these are reserved 
to the several States in the regulation of the domestic relations of 
their citizens. So it is not competent for the Congress of the Umted 
States to directly say under penalty that the citizen of a State, who, 
of course, is also a citizen of the Umted States, shall make no contract 
for the sale of his labor or for the employment of labor, except upon 
an eight-hour basis. For the right to buy labor or to sell it are 
corelative rights, as has been nowhere better stated and vindicated 
than in that splendid opinion of Mr. Justice Harlan in the case of 
Adair v. the United States in 208 United States. These corelative 
rights are protected by the same constitutional guarantees and sub- 
ject to regulation by the States under the same general powers. 

In the individual States, of course, aU exercise of the police powier 
regulating hours of labor has been justified on the ground of the 
relationsffip of the regulation of particular industries to the general 
welfare in protecting the health or morals or well-being of the com- 
munity. The Federal Government exercises no powers of the same 
nature ecxept in the District of Columbia or for the Territories of the 
United States. The only power in the Federal Government bearing 
a close relationship to the police power of the State, as has been 
pointed out again and again, finds expression in the regulation of 
mterstate commerce, in 9ie course of which Congress is frequently 
said to perform indirect police functions. But nowhere, Mr. Chair- 
man, at any point has any court ever held or intimated that th^ 
Congress of the United States possessed any right to regulate hours 
of labor in a private contract for the sale or purchase of labor between 
citizens of any State of the United States. 

Now, of course, the General Government naay be viewed in two 
aspects, one as a sovereign, the other as a municipal corporation. In 
the one it is the political and in the other it is the business agent of 
the people of the United States. Its powers as a political agent are 
those expressly conferred upon it by tne people through the Consti- 
tution of the United States, subject to a series of checks and balances 
and to certain prohibitions and all powers not expressly conferred 
are reserved either to the people or to the States. It is always to be 
conceived and its powers interpreted in the light of its relationship to, 
and the functions it peo^orms for, the people whose political agent it is. 

The Government of the United States exists tor the purpose of 
securing to the citizens of the United States protection in the enjoy- 
ment <3 certain rights and privileges. So far as the people have 
thought it necessary to protect these rights and privileges they have 
conferred requisite powers upon the legislative, executive, and judi- 
cial departments of the United States; and so far as they have not 
felt it necessary to confer those powers they remain in the people or 
they exist in the States. 

The Chairman. Under what constitutional authority did we pass 
the pure-food law? 

Mr. Em^rt. I think it was a regulation of interstate commerce, 
because the general purpose behind the pure-food law, like the 
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ifi«(>ectioii of cfittle and ail those thisgs, is to protect the people of 
the United States, tbxough their interatate cpmnjerce, fropi a flow of 
unmerchantable as well as merchantable producta; that is^ from the 
introduction of impure forms of food through interetfite channels. 

The Chaibhan. Is not that peculiarly a police power? 

Mr. Embry. It partakes of toe character of a poUce power; and I 
kave said that under the commerce clause Congress exercises powers 
of. a police nature. For instance, in the Lottery Ticket cases Con- 
gress undertook to protect the morals of the people of the United 
States by excluding a gambling device from mteri^tate commerce, 
Mad through the postal regulations the Government undertakes to 
prevent and puniw fraud that an agency of the United States may 
not be \ised for the purpose of doing harm to its citizens. 
. The CHAmMAN. The pure-food law is in a great many ways wholly 
diaconnected from interstate commerce. 

Mr. EiiSBY. It undejtakes to prescribe the form in which it shall 
be exhibited and the statement that shall be made of its character 
while it is being offered and circulated to the people of the United 
States through the channels of trade. I do not understand that 
anyone will assert the Congress of the United States possesses the 
power to go into any State or city and say to a manufacturer of food 
or one who is selling butter, eggs, or meat, ''You shall not sell to the 
people of this village.' ' Nobody would contend that it could. 

The Chairman. No; of course not. You think, then, the only 
basis for the exercise of power in the passage of the pure-food law 
b the interstate-commerce clause of the Constitution ? 
' Mr. EmebV. I think it comes pretty close to that. It has been 
generally defended on that grouno. 

- The Chairman. The purpose of the law was in large measure 
the saine as the purpose of this proposed law, and that was to protect 
the citizens against the use of impure foods, and so forth; to protect 
the lives of the citizens. 

Mr. EmbrY. Yes; but the Government is not asked to pass this 
law for the purpose of undertaking to protect its citizens. All that 
you say in tnis act is that the Governjnent is going to undertake to 
do something for its own benefit and advantage as a contractor. Is 
the Government acting under this bill, in your mind, as a sovereign 
or as a municipal contractor ? Is it one or the other, or is it both ? 

The Chairman. It is a combination of powers. It would not have 
to be divorced from one or the other in order to act. 

Mr. Emery. No, but my point is that you can not play a medley on 
thie Constitution ? nd use the contractual powers of the Government 
as a business agent for t: o purpose of defeating the constitutional 
guarantees whicn as a political agent it exists to protect. 

The Chairman. Under what constitutional provision did we create 
the Bureau of Animal Industry ? 

Mr. Emery. I presume as a part of an inspection system to protect 
interstate commerce. 

The Chairman. There are, no doubt, things which we do under that 
bureau which haVe nothing to do with interstate trade, and may never 
touch the channels of interstate tra^ie. 

^^^. Emery. We gather information. 

The Chairman. We gather information, and we furnish it for the 
purpose of raising the breed and taking care of the class of stock which 
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we raise regardless of the question whether it ever reacnes the channels 
of interstate trade or -not. 

Mr. Kmery. Of course the Government as a sovereign gathers ja 
vast an^ount of information and has large powers of inquiry lor the 
purpose of guiding it in the enactment of legislation. It is a law- 
maker. It n,as to make regulations that affect the people of the 
United States^ and of course must possess information on which to 
frame laws, which otlj.ermse it would ignorantly and not wisely enact. 
It must often exercise its implied power for the purpose of executing 
a specific authorization. 

Of course, one realizes, Senator, that there are very plain and 
evident powers to be exercised by the Congress of the United States, 
and there are perhaps others not so plain that hang upon the border 
line or fringe of authority. Is it not true that it is difficult to define 
except in an abstract way the final limitations of congressional 
power on many subjects until a specific issue is raised and can be 
adjudicated? We can talk in a general way about these powers 
and speak, for instance, of the power to regulate interstate commerce, 
but it is not until we have a specific exercise of that power we are able 
to definitely ascertain whether the thing done was a just and proper 
exercise of that grant of power. It is a fact that there are probably 
on our statute books to-day some instances where legislative power 
has been exceeded but nobody raised the issue. Sometimes enact- 
ments have been enforced for 25 years before anyone raised the 
question as to whether they were a valid or proper exercise of power, 
because perhaps they never intruded on anyone's rights or lioerties 
to a point where it oecame necessary to question the statute. 

I trust I have not trespassed unduly upon the time of the committee 
by indulging in these generalities. 

The Chairman. The fault is with the conmiittee. 

Mr. Emery. I shall have to say that I fell into the tracks of the 
chairman. 

To return to the issue here, the question which is distinctly raised, 
which I hope the chairman will assist me in reaching a conclusion 
upon by giving his own impression, is as to whether in this particular 
instance the Grovernment is undertaking to act as a sovereign or 
undertaking to act as a business agent. Of course it becomes very 
difficult for one to follow a lightning-change artist of le^slation who 
can shift at will from one to the other aspect of this activity, assert- 
ing at one time that a particular act of the Government is the act 
of a business agent ana then defend the next step in the process as 
the act of a sovereign^ 

It is fundamental that the Federal Government is a government 
of enumerated powers, that these powers are given to the General 
Government for the purpose of protecting the lives and property 
and promoting the interests of the citizens of the United States. 

I lay it down, then, as an elementary proposition, that whether 
the Government acts as a business agent or whether it acts as a 
political a^ent, it can not in either capacity justify the doing of a 
thing which defeats its primal purpose as the protector and vindi- 
cator of the rights of liberty and property of the citizens of the United 
States. Otherwise we musf face the impossible conclusion that a 
Government created to protect and foster the rights of its citizens 
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may in one form of its le^timate activities be used as an instru- 
mentality to destroy the things it was created to protect. 
• Then, sir, does the Government in a bill of this character, which 
directs its agents and employees to compel certain stipulations, 
propose to act as a business agent, or does it act as a sovereign ? It 
undertakes to enforce a penalty through a mode of jurisdiction pecu- 
liar to the Government as a soverei^. The contractor, under the bill, 
may sue only in* the Court of Claims, and not?, for instance, under 
the Tucker Act, which gave a like right of action in the district and 
circuit courts of the United States where the amount involved is, I 
think, from $1,000 to $10,000. As a sovereign it carefully circum- 
scribes the recovery of penalties it withholds. Thus, it is presented 
as asserting the privileges of a sovereign, while asserting the con- 
tractual freedom without the contractual responsibility of an 
individual. 

Now, is it as a sovereign or as a business agent that it undertakes 
to fix the conditions of employment in private establishments? If 
as a political agent, from whence does it derive its authority; if as a 
business agent how do the stipulations relate to any object it is 
authorized to accomplish? Unfortunately the Government deter- 
mines, apparently, to intermix both aspects of its activities and 
comes in at the tail eijd of its bill with its sovereign power and bolsters 
up, if you please, its private capacity by the exercise of its authority 
to levy penalties and to fix the mode in which they are to be collected.. 

The Chairman. What is the objection, as a legal proposition, to 
its doing that ? 

Mr. Emery. That is what I am about to discuss. 

The Chairman. Very well. 

Mr. Emery. Now, the principle of action asserted is not entirely a 
new proposition. First of all, let me ask under what constitutional 
clause does the Government find its authority to enter into contracts ? 
It is nowhere given general contractual powers without limit. It 
can not spend the money of the people of the United States for any 
purpose that happens to please it. It can not use the money taken 
from its citizens, whose agent it is and whose business it transacts, 
except for purposes for which its principal has authorized expendi- 
tures. 

I do not want to refer at length to the elementary cases discussing 
this power. I am sure they have been brought to the attention oi 
the committee, and the committee, I am sure, is familiar with those 
great decisions, beginning with McCulloch v, Maryland (4 Wheat.) 
and coming down to recent decisions of the Supreme Court of the 
United States, showing the manner in which the Supreme Court has 
interpreted the powers of Congress in choosing means to execute its 
ends. In the language of the great Chief Justice Marshall: 

Let the end be legitimate, let it be within the scope of the Constitution, and all 
means which are appropriate, which are plainly adopted to that, which are not pro- 
hibited, but consistent with the letter and spirit of the Constitution, are constitu- 
tional. 

But it was said in the same great opinion: 

Should Congress, in the execution of its powers, adopt measures which are prohibited 
by the Constitution, should Congress, under the pretense of executing its powers, 
pass laws for the accomplishment of objects not intrusted to the Government, it would 
become the painful duty of this tribunal, should a case requiring such decision come 
before it, to say that such an act was not the law of the land. 
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The operation of the limitation here described is perhaps nowhere 
better illustrated than in the case of the United States v. Fox (95 
U. S., 672), where under the general powers of Congress to pass a 
bankruptcy act they undertook to make it a penal offense for a citi- 
zen in any State to obtain goods upon credit by false pretenses within 
three months prior to beginning bankruptcy proceeding, and on a 
proceeding which finally reached the Supreme Court you will remem- 
Der that this part of the bankruptcy act was invalidated on the 
ground that the acts penalized -concerned only the State in which 
they were committed and had no '^necessary or proper'' relation to 
the establishment of an effective bankruptcy system which Congress 
was authorized to establish. So in this instance what necessary rela- 
tion can be shown between the terms of the proposed bill and the 
power and duty of Congress to make just and efficient contracts for 
the purchase of such things as are required by the Government ? 

So the power of Congress to penalize an act done within the domes- 
tic jurisdiction of a State — in other words, to use such means to exe- 
cute a constitutional end — is limited to the selection of methods 
necessary and appropriate to the performance of the constitutional 
function, and it becomes incumbent upon a court when a citizen 
alleges in its presence that a right of liberty or property is being 
infringed by his political agent to ascertain whether or not the mode 
selected by the Government is reasonably related to the accomplish- 
ment of its constitutional end. 

Now, what are the constitutional ends sought by the Government 
when it acts as the business agent of all the people? Congress is 
obligated to maintain an army, a navy, and a vast civil establish- 
ment, a variety of different agencies under the control of Congress 
for the purpose of providing defense for the people of the United 
States and affording facilities and necessities for tne performance of 
its functions by the Federal Government. But the Government's 
contractual capacity is that of an agent, not a principal. Surely no 
Senator will say that the Government is like a private individual, 
who, having a large sum of money in his pocket, can expend it in 
any way that gratifies his pleasure or prejudice or his particular 

SDlitical or religious or social or economic theories. Mr. John D. 
ockefeller may build a private golf course on his magnificent estate 
at Poccantico Hill or minister to his convenience, luxury, or vanity 
in satisfying any whim or caprice; Mr. John Smith, an humble laborer, 
can spend his smaller income as he pleases. Both possess, like every 
other citizen, an unlimited contractual capacity. The individual 
sovereign knows no limitation upon the expenditure of his means, 
except, of course, such limitations as are imposed by the criminal 
law. 

But when we come to the Government of the United States and the 
expenditure of the public funds, we face the fact that the Government 
is limited by the circumstances and the nature of its agency. It can 
hardly be said, Mr. Chairman, that the Government of the United 
States possesses more power in that regard than the government of a 
State or a political subdivision of a State, unless there are peculiar 
circumstances that indicate the existence of a greater power in the 
one than in the other. 

We have a number of cases in which the State has undertaken to do 
precisely the same thing that the Congress of the United States is here 
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asked to do on behalf of the Federal Government. I do not refer now, 
of course, to the variety of cases in which the poUce power of the State 
has been exercised for the protection of the morals or health of differ- 
ent classes of citizens whose occupations are of an unhealthy or dan- 
gerous nature. They are predicated upon well-defined and widely 
understood principles of police power. Nor do I refer to that other 
class of cases in which the sovereign poWer of the State has been upheld 
in its right to fix the hours of labor and the conditions of employment 
for its own employees upon its own property. That is not the issue 
presented here. The issue presentea here is how far the Government 
of the United States can go in fixing the hours and conditions of 
employment and labor in a private establishment through the instru- 
mentalities of its contracts with its citizens. 

I know that the right to do what this bill contemplates rests upon 
the constantly expressed belief that the Government of the Umted 
States, when it becomes a contractor, can exact any stipulation it 

5 leases, and if the private citizen who seeks business relations with it 
oes not see fit to accept conditions demanded by the Government, 
he does not have to do it. It is said that if the Government wants 
to write into a contract that work upon its subject matter must be 

Eerformed exclusively by men working two hours a day or three 
ours a day, or by red-headed men or black-headed men or bald- 
headed men, or any other kind of men, it is within the power of the 
Government to demand and enforce such conditions under penalty. 
It may be a foolish contract; it may be an unwise contract; it may 
be an injudicious contract; but it is asserted neither the wisdom nor 
the expediency of the Government's policy is an argument against 
its power to do the thing contemplated. That I presume is the 
precise issue that the chairman believes to be the fundamental test 
of the principle of this bill. 

Now, first of all, Mr. Chairman, wiU any Senator here say that the 
Government may use its contractual power for the purpose of destroy- 
ing the political rights of citizens of the United States, for if the Gov- 
ernment is going to act in a dual capacity, then it must be judged in 
a dual capacity f If it should undertake to cover its political features 
with a business dress, a court, if necessary, would lift the mask and, 
peering behind the business agent, examine the political features of 
the proposal. Otherwise we must face the destructive conclusion 
that if tne Government can make any kind of a contract it pleases the 
guaranties written in the Federal Constitution may be violated by 
the chosen custodian of the Constitution itself acting in a business 
capacity. If Congress may say to citizens of the different States who 
undertake to perform a Government contract that they must enter 
into a described agreement with mechanics or laborers who are to 
work upon its subject matter with respect to hours, with respect to 
wages, with respect to working conditions, with respect to the clothes 
he shall wear, or any other things, which ex-hypotheses are immaterial 
to the end in view and none of which things contribute, if you please, 
to economy on the part of its Government, or to facilitate the deliv- 
ery of the subject matter of its contract, but all of which things sim- 
ply express, if you please, something back in the mind of Congress 
with respect to an economic policy which Congress possesses no 
express power to realize. 
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If the Government in its business arrangements with the citizen 
can compel the things that I describe as the principle of this bill con- 
templates, then the Government can stipulate that none but mem- 
bers of a union shall be employed in the performance of its contracts, 
that none but members- of the Socialist, RepubUcan, or Democratic 
Party shall be employed by the contractor, or that no woman or black 
man or the member of any particular sect shall be emploved on any 
part of the Government's work. 1 hus, in order to retain the valuable 
privilege of contracting with the Government, the contractor may 
DC compelled to waive every right of political and religious freedom 
for himself and his employees. Not only every right reserved to the 
States or to the people can be reached through the Government's 
alleged contractual power, but the Government as a business agent 
may compel its principal, the people, to waive the rights it has com- 
mitted to its care. Upon such a theory of the contractual power of 
the Government what rights of liberty or property which that 
political agent exists to protect and promote are preservable from 
its encroacnment and destruction as a business agent ? 

What have the courts said with respect to that proposition ? Have 
they not seen the latent danger of it ? Have they not perceived that 
if the Government can play Dr. Jekyll and Mr. Hyde witnout restraint, 
the nobility of its political personality is at the mercy of its business 
character ? 

The Chairman. Mr. Emery, suppose you were a shipbuilder, you 
would not have any fear about entering into a contract to build a ship 
on the ground that the Government did not have the power to con- 
tract with you ? 

Mr. Emery. No; of course not. 

The Chairman. If the Government has power to make that con- 
tract, why can not it say: I will contract with John Jones, but I will 
not contract with John Smith, because John Smith is employing men 
under conditions I do not like ? 

Mr. Emery. I want to find out precisely the character of the limita- 
tion imposed upon government. 

The Chairman. If the Government has a right to make a contract, 
I am unable to see as yet just exactly upon what provision of the Con- 
stitution you rely when you say that the Governmesnt can not exercise 
its option as to whom it will contract with? 

Mr. Emery. I do not say that. 

Senator Martine. That is all there is in the proceeding ? 

Mr. Emery. No; it is not. What I say is that when the Govern- 
menf undertakes to make a contract it possesses the power to place in 
the contract any condition necessary and proper to its execution, but 
no condition unrelated to its proper execution. If it falls back upon 
its right as a sovereign and undertakes to enforce, by penalty, an irrele- 
vant and politically injurious stipulation in its contracts, then it must 
establish political power to do so. It can not play two contradictory 
rdles. It can not at will change from a business agency into a political 
agency, escaping the limitations of its political authority, by asserting 
unlimited powers as a private contractor. If the Government can 
thus conduct itself, then every Senator here must admit that it can, 
as a private contractor, destroy every single political right the citizen 
possesses by stipulating the surrender of one or many of them as a 
condition of securing its trade. If there be no limitation upon this 
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contractual right, the fathers of this Constitution provided a poUtical 
Frankenstein. 

We return to our inquiry What have the courts said as to that ? 
That is precisely the issue we must meet. If the power exists 
as asserted it must be in State no less thaoi national sovereignties. 
The State court which met the issue first and most frequently and 
which reached it through perhaps the most elaborate series of judicial 
decisions was the State of New York, beginning with People ex rel. 
Kodgers v. Coler (166 N. Y.), and concluding with People ex rel. 
Metz V, Williams Engineering & Contracting Co. (193 N. Y.;. 

Let me first refer a moment to frequently cited cases which do not 
meet this issue. The case of Atkin v. Kansas (191 U. S.), which is so 
greatly relied upon by proponents of this measure, decided, I think, 
nothing more than that a State has the right to fix the conditions of 
employment upon its own public works, because in that case the boule- 
vard in Kansas City was one of the public works of the State of Kan- 
sas, was under the exclusive control of the State, and the work being 
performed upon it was being done for a municipal agency of the State. 
The exclusive proprietary right of the State or Federal (government to 
fix working conditions as it pleases on its own property is not open to 
discussion. As Justice Holmes said, the ^'public works of the United 
States '' can be construed in no other way except as meaning the pub- 
lic works *' owned by the United States,'^ in other words, the property 
of the United States. By ^'public works'' is meant something hav- 
ing structural unity and permanency and possessed by or exclusively 
controlled by the United States or a State, so that the principle 
asserted in Atkin v. Kansas (191 U. S.) and United States v, Ellis (206 
U. S.) is simply a vindication of the right of the United States or of 
any one of the States to fix hours of labor and general conditions of 
emplo;]P'ment upon its own property, either when doing its own work 
or having it done for it by an agent. 

Now, the case of People v, Rodgers (166 New York), you face the 

Erime issue raised by this bill, the regulation of the private contracts 
etween the employer and the laborer through the pubHc contract 
made by the employer with the State. In the Rodgers case you had 
precisely the condition covered by the case df Clarkson v. Stevens 
(106 U. S.). The city of New York contracted for its construction 
and delivery of certain chattels to wit, certain barges. The contractor 
completed and turned over these barges. They were accepted by the 
city of New York. After having been accepted the city refused to 

gay the contract price on the ground that the labor laws of the State 
ad been violated by the failure of the contractor to pay *' the prevail- 
ing rate of wages'' as his contract stipulated. In that case, of course, 
upon the same principle which is involved in/ the bill before this com- 
mittee, the State undertook to say what rate of wages should be paid 
in the private establishment of the contractor who undertook to pro- 
vide a chattel for it. 

The Court of Appeals of New York held the provision of its labor 
law requiring such stipulation invalid on two grounds: First, that it 
interfered with a right of Uberty and property in the contractor and 
the laborer who entered into relations with the contractor, and, 
secondly, that it interfered with the right of the municipality. Nor 
was the decision with reference to the municipality entirely over- 
turnecl by the reasoning and holding afterwards had in the case of 
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Atkin V. Kansas (191 U. S.), because you will recollect it had been 
held before that time, and has been held since that time, that while 
it is true that a municipahty is one of the agencies of the State, 
nevertheless with respect to purely local concerns it is the direct 
business representative of the citizen, and in the construction and 
repair of its own streets, the erection of its own buildings, the appro- 
pnation of its own taxes, collected from its own citizens, it possesses 
a measure of independence like any other business corporation. 

The decision in Clements Brothers Construction Company v, Cleve- 
land (67 Ohio State Reports) was largely influenced by the Rodgers 
case, and sustains substantially the same principle that antagonizes in 
this bill . In those and simil ar cases it was uniformly held that the ob j ec- 
tionable stipulations were thrust into the contract by statute, and the 
fact that the citizen was free to refuse the contract t did not alter the 
fact that he was not a free party in the making of it, but he was com- 
pelled, in order to do business at all with the State, to stipulate the 
conditions fixed by the State. The. rights of the citizen, it was held, 
were not to be determined by the contract he signed, but by the 
validity of the statute that undertook to thrust such conditions 
upon him. 

In the case of People ex rel. Cossey v. Grout (179 New York) the 
issue presented was precisely the stipulation in this bill. The labor 
law of the State of New York compelled the insertion of a stipulation 
that no laborer or mechanic be employed more than eight hours on 
the subject matter of the State's contract. On the autnority of the 
Rodgers case the stipulation was held to be beyond the power of the 
legislature to require. Chief Judge Cullen based his opinion upon 
the ground that it was an invalid interference with the independence 
of the municipality. But Justice O'Brien, who wrote the decision in 
the case of People v. Rodgers, wrote what may be termed the prevail- 
ing opinion reaflSrming flie principles of contractual liberty which 
there controlled. A plurality of tne judges assented to the opinion 
of Justice O'Brien and accepted the reasons which he stated as con- 
trolling their judgment, while one other judge joined with Chief 
Justice Cullen. 

So the People ex rel. Cossey v. Grout sustains the case of People v. 
Rodgers, and sustains the case of Qements Bros. Construction Co. 
V. the City of Cleveland. In all of these decisions the court goes 
behind the face of the stipulations required to ascertain whether or 
not the conditions thrust upon the contractor were of a nature that 
violated his rights of liberty and property and declares that the 
State as a business corporation can not restrict the private rights of 
its citizens. 

No judicial opinion of recent years has so powerfully emphasized 
the character and importance of the right of liberty and property 
which is possessed by employer and employee — ^the one to sell his 
labor, the other to buy it — as that of Mr. Justice Harlan in the case 
of Adair v. United States (208 U. S., 161). There, you will recollect, 
the court pointed out that the right to sell labor and the right to buy 
labor were ^complementary rights; that they existed prior to the 
Constitution and were recognized and protected by it, and that apart 
from any specific contract in being the right to sell labor and the 
right to buy it were rights of both liberty and property of the most 
fundamental nature. 
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So, Mr. Chairman, if it be true that you are undert^Jdng to reach 
a real evil and to compel the employers of one small class of employees 
not to overwork the employees, what is it you actually accomplish 
through this bill if enacted? You say to every man undertaking a 
contract, no matter what the economic or physical condition of your 

Slant may be, ^' You can not employ a laborer for more than eight 
ours per day on this work; you can not buy any more labor from 
him for that purpose; I forbid you from doing so''; and you say to 
the laborer, on the other hand, ''You shall not work more than eight 
hours on the subject matter of a contract of this character; the 
moment the subject matter of that contract comes through the door 
of this factory, that moment your right to dispose of more than eight 
hours of your labor departs/' No matter what delays of an every- 
day practical nature, indeed of an avoidable nature, may occur, only 
war can restore, by waiver of these stipulations, these most valuable 
rights of peace. No economic necessity of emplpyer or employee 
permits overtime employment at any rate of pay or the continuation 
DV the mechanic of piecework beyond eight hours. As far as the 
Government can go, m its capacity as a business institution, backed 
by practically confiscatory powers, as a sovereign it undertaJ$:es to 
regulate the private agreements of a vast army of employers and 
workmen who are utterly beyond its direct authority. 

What the State of New York did in the face of the decisions I 
have read is, I submit, what the people of the United States must do 
if they desire Congress to exercise the power this bill asserts. The 
people of the State of New York passed the following constitutional 
amendment: 

And the legislature may r^^late and fix the wages or salaries, the hours of work or 
labor, and make provisions for the protection, welfare, and safety of persons employed 
l>y the State, or by any county, city, town, village, or other civil division of the State, 
or by any contractor or subcontractor performing work, labor, or services for the State, 
or for any county, city, town, village, or other civil division thereof. 

Now, I read from the opinion of the court of appeals in People ex 
rel. Williams Engineering and Contracting Co. v. Metz (193 New 
York Reports, 157): This presents compactly the state of the law 
on this subject under constitutional restrictions similar to those 
controlling Congress, and the state of the law after the constitution 
had been expressly amended to confer upon the legislature the 
power to exact contracts of the kind proposed in this bill. 

The power to fix and regulate the hours of labor upon public works was intrusted to 
the legislature by the amendment which took effect on the Ist of January, 1906. Prior 
to that date the power did not exist and, hence, certain decisions made under the 
constitution before it was thus amended do not now apply. (People ex rel. Rodgers 
V. Coler, 166 N. Y., 1; People ex rel. Treat v. Color, 166 N. Y., 144; People v. Orang^ 
County Road Construction Company, 175 N. Y., 84;, People ex rel. Cossey v. Grout, 
179 N. Y., 417.) 

Senator McLean. Did that cover the employees of a subcontractor ? 
Mr. Emery. Yes, sir, The opinion of the court continues: 

The constitution, as construed by these decisions and others, was amended because 
it did not confer power upon the legislature to fix and regulate the hours of labor im 
doing public work or the wages to be paid therefor. When, therefore, the constitutipa 
as it stood before it was amended is read in connection with the amendment and in 
the light of the judicial decisions which led thereto, it is clear that the people intended 
to authorize such legislation as the provision relating to hours of labor now under 
consideration. 
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The court says a^ain: 

The legislature acted under the amendment and reenacted the precise law, the 
overthrow of which by the courts made the amendment necessary. Those provisions 
of the constiti^tion which were violated \>y the labior law of 1897 w^^ fiot violated 
by the labor law of 1906, sq far as we are now treating it, biecausein the meantiqae the 
constitution had been so amended as to modify said provisions by authorizing the 
legislature to regulate and fix the hours of labor upon public work. Unless the amend- 
meni; did this it did nothing, and the conafc^utiLon is the same in effect as it was before. 
Thp presumption is that thiB people in exercising their supreme power did not do ^ vaiii 
act, but effected a definite purpose. , , ^ « 

Freedom of contract still exists, but not to the same extent as formerly, because the 
people have commanded that that right must yield so far as reasonably necessary to 
enable the legislature to fix and regulate the hours of labor on work done for the 
t&tate or any civil division thereof. 

I submit, Mr. Chairman, that these decisions by careful and able 
judges of courts enjoying the highest respect at the oar of this country 
and reiterating a doctrine expounded by other courts. State and Fed- 
eral, ought to have a controlhng effect upon this committee, especially 
in the absence of any decisions supporting the proposal of this bill. 
Surely it will not be said that the powers of the National Government 
in respect to the making of a contract or to the passage of a statute 
fixing the conditions of a, Federal contract are greater than the powers 
enjoyed by the State. The constitutional inhibition of the fifth 
amendment operates upon Congress substantially as the fourteenth 
amendment upon the States. 

We say agam and again, do we not, that to discover whether the 
State possesses power to do a thing we must ascertain whether the 
right claimed has been denied to the State in its constitution, but to 
ascertain whether a power exists in the Federal Government we must 
find it expressly granted or impUed from an express grant ; and where 
do we find in the Constitution of the United States an express ^ant 
of power to effectuate the purpose of this bill? The distinguished 
chairman of this committee may justly seek to reach a specific evil, 
but the purpose which the debates upon this question in both com- 
mittees disclosed is not to cure the condition to which the chairman 
points. The object there disclosed is nothing more nor less than to 
use the instrumentality of a Government contract to bring about a 
universal eight-hour day by law, so far as such a measure can do it. 

And why is such an indirect method pursued? For tlie obvious 
reason, stated again and again during these discussions, here and 
elsewhere, that Congress has not the power to say to employer and 
employee, citizens of the different States of the Union, ^'So many 
hours may jj^ou work in private employment and no more." This bill 
is a legislative subterfuge, a trick of legal legerdemain, an effort to 
cause Congress to disregard the spirit as well as the letter of consti- 
tutional prohibitions, in the very face of that ancient and emphatic 
statement of the great Chief Justice Marshall, that Congress ^ ' can not 
do indirectly that which for defect of power it can not do directly.'' 

Yet, Mr. Chairnaan, while the proponents of this very bill refuse to 
recognize diflfjculties, economic or physical, that may make it im- 
proper and difficult, indeed almost impossible, to enforce any such 
universal rule of labor in different departments of manufacture cov- 
ered by the bill, the bill itself expressly recognizes in its very excep- 
tions that in the transmission of intelligence and agreements for 
transportation it would be impossible to enforce such a con^tract. 
Originally attempts were made in the earlier bills to bring practically 
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all public contracts within the terms of the act, but exception after^ '^ 
exception was yielded before the evidence of insuperable physical and 
economic difficulties. 

It is because I insist that in many of the establishments to which 
this measure now applies the economic and physical difficulties, view- 
ing this statute from the mere standpoint of practical regulation, are 
just as great as in operations excluded from the bill and worthy of 
. ]ust as much consideration at the hands of this committee. I ask that 
you will permit me to discuss, at whatever time it is agreeable to 
you, the evidence that has been submitted in the committee of the 
House to show how impossible it is, assuming that such a law can 
validly be enacted, to enforce it without OTeat hami to the best inter- 
ests of both private individuals and the Government. 

I think that an additional objection can be urged upon this com- 
mittee now that could not have been a year ago, because of the actual 
experience which the Government has had within the last two years of 
the practical effect of eight-hour limitations upon its naval expendi- 
tures. Likewise results observable in its own eight-hour establish- 
ments in comparison with those obtained in private employment, 
without like restrictions in the hours of labor. We can now show to 
this committee as an example of the economies that will flow from 
this bill that while both parties are preaching economy, while even 
the j)ubUc stenographers are being reduced in number and compensa- 
tion in the name of retrenchment and reform, a vast waste which the 
passage of this bUl will perpetuate, receives no attention. The Sec- 
retary of the Navy shows us two sister ships of the new Navy, the 
Utah and the Florida^ the latter built under eight-hour conditions, 
and the former built without the eight-hour restriction. The Florida, 
built by the Government under an eight-hour restriction, was com- 
pleted seven months later than the Tnah, which vessel begun at the 
same time in a private yard, and is completed without an eight-hour 
restriction 58 per cent cheaper than the Floriday a saving of almost 
$2,500,000. 

Such experience will not justify any argument favorable to the 
economy oi the proposed measure. It does not present the Govern- 
ment as a wise and good business manager entenng upon a policy of 
great advantage to the people of the United States, but rather as an 
extravagant and unwise agent wasting the substance of its principal 
in an endeavor to secure economic reforms beyond its control and 
jurisdiction. But it has not been my intention to engage upon that 
side of the controversy to-day. I tnank the committee very much 
for their indulgence during discussion, and ask the Senators when it 
will be convenient to permit us to engage in a brief discussion of the 
poUcy of the measure and present to you as briefly as we may the 
valuable evidence gathered m the preceding hearing. 

The Chairman. The committee is very much obliged to you, Mr. 
Emery. After we get through with the legal hearing your request 
will be taken up bv the committee in connection with the proposition 
as to what we will do with reference to a hearing upon the policy of 
the measure. The committee has not discussed that as yet, but we 
will do so after we get through with the legal feature. 

The committee (at 12 o'clock and 15 minutes p. m.) adjourned 
until to-morrow, Saturday, January 27, 1912, at 11 o'clock a. m. 
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